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ABSTRACT

The dissertation involves a study of the emerging international norm of ‘The Responsibility to
Protect’ which states that citizens must be protected in cases of human atrocities, war crimes,
ethnic cleansing and genocide where states have failed or are unable to do so. According to the
work of the International Commission on the Responsibility to Protect (ICISS), this response can
and should span a continuum involving prevention, a response to the violence, when and if
necessary, and ultimately rebuilding shattered societies. The most controversial aspect, however,
is that of forceful intervention and much of the thesis focuses on this aspect.

The history and context of the Responsibility to Protect are examined as an evolving norm in
international law. The study thus serves as an analysis of how a fundamental and controversial
international principle has been established: its promotion, creation, formulation, acceptance, and
ultimately its implementation. The dissertation identifies five critical sociopolitical issues of
significance affecting the evolution of the Responsibility to Protect in international law and its
implementation and considers remedies where appropriate.

Analysis of an application of the principle through force is undertaken in the context of the UN
sanctioned intervention into Libya in 2011. This case study provides a clearer picture of what the
Responsibility to Protect means as a legal basis for international intervention in genocidal
situations. The study finds that international law is but one factor in the substantiation of the
Responsibility to Protect — legitimacy counts as well as legality and for it to be implemented the
self-interest of states must acknowledge ‘universal’ legal and ethical principles of a humanitarian
nature. Also contributing to the success of a Responsibility to Protect intervention are
nongovernmental actors as part of transnational governance who in a particular situation cry out
for action in the face of evolving humanitarian atrocities in spite of rules of sovereignty and state
hegemony. The more general significance of this research is in its understanding of existing and
new forms of hard and soft governance and how they adapt in the international and transnational
arena.
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Chapter One: Introduction

By withdrawing, | had undoubtedly done the wise thing. | had avoided risking the lives
of my two soldiers in what would have been a fruitless struggle over one small boy. But
in that moment, it seemed to me that | had backed away from a fight for what was right,
that this failure stood for all our failures in Rwanda.*

What I have come to realize as the root of it all, however, is the fundamental indifference
of the world community to the plight of seven to eight million black Africans in a tiny
country that had no strategic or resource value to any world power. An overpopulated
little country that turned in on itself and destroyed its own people as the world watched
and yet could not manage to find the political will to intervene. Engraved still in my
brain is the judgment of a small group of bureaucrats who came to assess the situation in
the first weeks of the genocide: *We will recommend to our government not to intervene
as the risks are high and all that is here are humans.”?

l. Introduction

The above quotes refer to the Rwandan genocide of 1994 when the majority Hutu tribe, through
murder, rape, and maiming, eliminated as many as one million Tutsi civilians in the culmination
of years of ethnic competition for political control. This was a bleak period in the history of the
United Nations (UN), and hence the international community in general, for though it had a
small peace-keeping force on the ground (the UN Assistance Mission for Rwanda --UNAMIR) it
was instructed not to interfere. This tragedy generated considerable discussion about whether the
international community could do more in such situations of internal national strife to stop such
intended annihilations of one segment of the population by another. Romeo Dallaire, the

Commander of the UNAMIR troops, accused the United States (US), the United Kingdom (UK)

1 Romeo Dallaire, with Major Brent Beardsley Shake Hands with the Devil. The Failure of Humanity in Rwanda
(Canada: Vintage Canada, 2003) at 4 [Dallaire, 2003].
2 Dallaire 2003 lbid at 6.
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and France of ‘shirking their legal and moral responsibilities' by simply allowing the combatants

to fight it out regardless of the conflict's impact on the civilian population.?

Subsequently, the United Nations attempted to strengthen its ability to intervene to protect
civilians in times of civil war through its support for the doctrine of the Responsibility to
Protect.* This concept states that the international community may intervene in a national
conflict if large numbers of its civilians are being targeted by one or more of the combatants for
extermination as part of the adversarial process. This provided the basis for intervention in
Libya, though it has so far not provided the basis for international action with respect to the
current civil war in Syria in which it is estimated that hundreds of thousands of civilians have so
far perished. There have to be compelling legal and humanitarian reasons for the international
community to intervene in cases such as Rwanda, Syria, Kosovo and Libya -- and it is these

rules, regulations and reasons that the thesis turns itself toward.

In the words of Ramesh Thakur, the Responsibility to Protect is a remarkable narrative of
empathy, reasoning and moral sensibility that forces us to consider what we have learned from
the past. To Madeleine Albright it is the most fascinating principle in international law.> To me
it represents hope. So let me take you into the world of the Responsibility to Protect that | have

explored, struggled with and interpreted.

This dissertation involves a study of the evolution of the international norm of “The

Responsibility to Protect” (R2P) from an idea or concept toward a legal norm. It traces its

% Romeo Dallaire, Kishan Manocha, and Nishan Degnarain “The Major Powers on Trial” (2005) 3 Journal of
International Criminal Justice, 877 [Dallaire, 2005].

4 While it has become quite common to refer to the Responsibility to Protect principle in short form as R2P, | have
refrained in the thesis from doing so. The term R2P in my view is robotic in nature and detracts from the very
seriousness of its purpose.

> CCR2P Conference, March 29, 2014.
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formative development and application in the international world and enters into the debate
regarding its legal status. Such a study uncovers the controversies that surround the meaning of
and implementation of this norm, particularly in terms of forceful intervention, the most
contentious, and raises questions regarding the supremacy of states’ rights versus ‘universal’

humanitarian laws.

The principle of the Responsibility to Protect came to light as a result of the work of the
International Commission on Intervention and State Sovereignty (ICISS -highly influenced by
Canadians) although the history of the idea goes back much further in time.® The ICISS
developed the Responsibility to Protect as a guiding principle for the international community
that rested on a wide range of legal obligations and political responsibilities already in existence.
While the original ICISS report did not explicitly call for legal reform, it did lean toward the

view that international morality and international law should be more closely aligned.

The World Summit Outcome Document, the formal document articulating the Responsibility to
Protect adopted by resolution A/60/1 of the UN General Assembly (GA) on 24 October 2005
contains the provisions for the responsibility of states to protect population from four
international crimes: war crimes, genocide, human atrocities and ethnic cleansing. It was agreed
by consensus by all participating member states and the provisions were reaffirmed in UN

Security Council resolutions 1674 (28 April 2006) on the protection of civilians in armed conflict

6 The Responsibility to Protect 1.1.5 International Commission on Intervention and State Sovereignty (ICISS)
December 2001, International Development Research Centre, Ottawa, at 11. http://www.idrc.ca The ICISS was
launched at the UN Millenium Assembly in September 2001 in response to Kofi Annan’s challenge to the
international community to act upon future violations of human rights and humanitarian law. (Kofi Annan, Annual
Report to the General Assembly, press release SG/SM 7136, 20 Sep. 1999 cited by Jennifer M.Welsh, From Right to
Responsibility: Humanitarian Intervention and International Society (2001) 8 Global Governance, 503-521; pp 520
[Welsh 2001].The Responsibility to Protect: Research, Bibliography and Background, Supplementary volume to
Report of the International Commission on Intervention and State Sovereignty (Ottawa: International Development
Research Centre for ICISS, 2001), 410 pp. United Nations, 2004, at 65, para 201; see also United Nations World
Summit 2006 Resolution 1674 April 28, 2006 which reaffirmed paras. 138 and 139 of the World Summit 2005
Outcome Document.
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and 1706 (31 August 2006) calling for the deployment of a UN peacekeeping force to Darfur.’
The consequences of resolution A/60/1 are different from those of a treaty that becomes effective
through a required number of ratifications which then become binding. The GA resolution is
recommendatory rather than binding.2 However, it has high political and moral significance and
the obligations come from well-established rules and principles of customary and treaty
international human rights law (IHRL), and international humanitarian law (IHL), which are in
fact universally binding. The thesis provides a more detailed description of international law and
its relevance to the Responsibility to Protect in Chapter Two. Genocide, however, is outlawed
by the Genocide Convention, a treaty so widely endorsed that it is regarded as fundamental

international law, binding on all.”®

The Outcome Document, however, is most readily categorized as ‘soft’ law. Soft laws can
signal the direction of future legal development, act as a precursor of treaties or *harden’ into
custom in relation to the Responsibility to Protect and it is the evolutionary path of this norm that
will be explored in subsequent chapters. Even if the Outcome Document is not legally
enforceable “it does represent an important step in the evolution of international protection
law”° and the Responsibility to Protect principle. Many states, however, refuse to accept ‘soft
laws’ in that they may turn into enforceable rules, while other states claim these principles carry
universal effect as a restatement of existing custom. The Responsibility to Protect is a powerful
principle which begs the question of whether it gives rise to legal obligations. My own study of

the evolution of the norm enters into a debate concerning the ambiguous nature of the

" Dorota Glerycz, The Responsibility to Protect: A legal and Rights-based Perspective (2010) 2 Global
Responsibility to Protect, 250-268 [Glerycz, 2010] at 250.

8 Glerycz 2010 ibid at 251.

 Michael Doyle, International Ethics and the Responsibility to Protect (2011) 13 (International Studies Review, 72-
84 at 73.

10 Doyle 2011 supra note at 230.
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Responsibility to Protect as a new norm of customary international law. In order to fully grasp
the status of the norm I draw on international law, international humanitarian law (IHL),
international human rights law (IHRL) and legal scholarship as well as apply a broadened
theoretical interdisciplinary framework to explain the controversy. While one may ultimately
conclude it remains an example of soft law, it nonetheless can exert significant influence on how
states interpret their legal obligations towards preventing and responding to mass atrocities.* In
addition it appears to be still evolving in ways | will demonstrate throughout the thesis.
Consequently, the research considers what it would take for the Responsibility to Protect to
become legally binding and what factors are holding back or promoting this development. This
requires a perspective on how international law is created and maintained which will be provided

in the thesis to come.

Overall, it a story of norm entrepreneurship — the norm has been conceptualized, articulated and
is being progressively refined in expert and scholarly reports, in detailed responses by the
Secretary General and in Security Council Resolutions. The thesis revisits the existing set of
legal standards, institutional structures and the jurisprudence underpinning the principle in order
to see how it can best be understood and applied — as a means of protecting the person and not
only as a military doctrine aimed at justifying intervention. Human rights, for example, are not a
part of the mainstream activities of the Security Council, but the Responsibility to Protect brings
together international humanitarian law and international human rights law in the context of the

Security Council .12

"ennifer M. Welsh, and Maria Banda International Law and the Responsibility to Protect: Clarifying or
Expanding States Responsibilities (2010) 2 Global Responsibility to Protect, 213-231 [Welsh and Banda. 2010].
12 Glerycz supra note 7 at 251.
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According to my analysis, | am prepared to affirm the principle as a new international norm on
its way “to becoming a rule of customary international law.”*® | also agree with Kofi Annan who
tended to see it as a way to strengthen existing international humanitarian law, such as the
Genocide Convention and the further implementation of existing commitments.}*  The analysis
requires an understanding of how norms become become *soft’ law (lex ferenda) or ‘hard’ law
(lex lata) and 1 strive to unravel exactly how this principle has evolved and its legal status to

date.’®

The question of whether the Responsibility to Protect has transitioned into law is important for
theory and practice. For one thing, states are more likely to act if it is legal. The law also
emphasizes precedents and practice over national interest and preferences; as a result “legal rules
may exert a greater ‘compliance pull’ because of the legitimacy associated with the obligations
they outline.”® In addition legal obligations as opposed to moral obligations have specific

remedies if they are not fulfilled which soft law does not allow.’

The thesis further locates the Responsibility to Protect doctrine as an aspect of transnational law
and global governance. The role of nongovernmental actors as contributing to its place in
transnational law is researched and explored. The study therefore serves as a unique analysis and
a case study of how a fundamental and controversial international norm can be created,
promoted, and accepted at the level of transnational governance and finally implemented. In

general terms, the research is of an interdisciplinary nature involving the study of transnational,

13 L ouise Arbour as cited in Gareth Evans, The Responsibility to Protect: Ending Mass Atrocity Crimes Once and
for All (Washington DC: The Brookings Institution Press, 2008) 349.

14 Jennifer M. Welsh, and Maria Banda International Law and the Responsibility to Protect: Clarifying or
Expanding States Responsibilities (2010) 2 Global Responsibility to Protect, 213-231 at 227 [Welsh and Banda,
2010].

15 Welsh and Banda, 2010 ibid at 227.

16 Welsh and Banda, 2010 ibid at 228.

17 Welsh and Banda, 2010 ibid.
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international and global forces in relation to human peace and security. The broader significance
of this research is in its contribution to the understanding of existing and new forms of hard and
soft law and global governance and how norms and laws can evolve and survive in the

international and transnational arena.

In academic writing, governance is often associated with the state, but the paradigm change
underlying the study of governance does not centre on the state, but usually more broadly
includes a research question on the nature of the relationship between the state and non-state
actors or citizen groups. This relationship can be expressed through a change in the authority of
the state, its sovereignty, and globalization. Under these conditions, we find the distinction
between national and international governance has changed. As the thesis engages in its
consideration of whether the principle of the Responsibility to Protect has evolved into either
international law and/or an international soft law norm, it firstly determines what the
impediments and the factors that support and enhance its evolution and implementation are.
Secondly, it investigates whether there are cases where it has been implemented. To consider
both of these questions, the investigation has utilized an interdisciplinary approach drawn from
mainly international law, international relations, anthropology, and political science.

Five sociopolitical issues of significance are identified and elaborated on that impede as well as
support its acceptance in the international environment. The issues include the following: 1) the
tension between the principles of state sovereignty and state responsibility to the individual; 2)
the legality and legitimacy of the Responsibility to Protect; 3) the self-interest of states versus
altruistic principles; 4) the inclusion of non-governmental actors as players; and, finally, 5) the

UN and its limited institutional authority for resolving conflicts.
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The thesis also illuminates one other major impediment that has grown and continues to exist
today; i.e., that of fear and mistrust, exacerbating the tensions with regard to state sovereignty.
The suspicion on the part of non-western states of the motivation of western states remains a
major challenge for the implementation of the Responsibility to Protect in its soft form. Some
states oppose the crystallization of the Responsibility to Protect into law for fear of excessive
interventions, and reject the idea that the Responsibility to Protect has evolved into a new

customary rule.

In addition, the thesis will examine the role the Responsibility to Protect has played and is
playing in humanitarian crises. It will trace its history and context as both an evolving norm and
as potentially customary international law. An analysis of the first true application of the
principle will be carried out as a case study of the UN-sanctioned intervention into Libya in
2011. There will also be a discussion of other cases where the Responsibility to Protect has been
attributed incorrectly as responsible in principle for international action -- that is Iraq (a US led
action) and Kosovo (a NATO intervention) -- because they were not UN sanctioned. In this way
we will gain a clearer picture of what the Responsibility to Protect means as a legal basis for
international intervention in genocidal situations, and thus gain a clearer picture of its growth and

prospects as well as barriers to its implementation.

In UN Secretary General Kofi Annan’s report entitled In Larger Freedom: Towards
Development Security and Human Rights for All, he states that “The protection of human rights
is a collective responsibility.”*® One of the obstacles, however, is that the support of the

Responsibility to protect is influenced by cultural beliefs, historical circumstances, ideological,

18 Kofi Annan, In Larger Freedom: Towards Development and Human Rights for All A/59/2005, at 37, para. 140.
[Annan, 2005].
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national and political identities in spite of any international agreements already achieved on
human rights and the acceptance of the Responsibility to Protect. The problem of
accommaodating regional or cultural differences in a universal human rights framework is part of
“the disagreements between the Western developing states, on the one hand, and the Eastern
Bloc and many developing states on the other.”'® These latter groups fear the dominance of the
post-war human rights agenda of Western liberal ideologies. Tensions remain with the Universal
Declaration and the covenants seen as largely Western constructs. Ideally, human rights
advocates would like to see human rights interpreted and applied in a consistent way which also
accommodates their own local traditions and cultural norms.?° This renders the application of
truly universal human rights problematic. The 1993 United Nations World Conference on
Human Rights attempted to address this controversy through the adoption of a Declaration and

Programme of Action.

All human rights are universal, indivisible and interdependent and interrelated. The
international community must treat human rights globally in a fair and equal manner, on
the same footing, and with the same emphasis. While the significance of national and
regional particularities and various historical, cultural and religious backgrounds must be
borne in mind, it is the duty of States, regardless of their political, economic and cultural
systems to promote and protect all human rights and fundamental freedoms. 2

The thesis thus moves into highly contentious territory as the Responsibility to Protect claims
that, while sovereign governments have the primary Responsibility to Protect their own citizens
from human atrocities, war crimes, ethnic cleansing and genocide, when they are unable or
unwilling to do so their responsibility should be taken up by the wider international community.
According to the work of the International Commission on the Responsibility to Protect (ICISS),

“this response can and should span a continuum involving prevention, a response to the violence,

19 John H. Currie, Public International Law, second edition (Toronto: lrwin Law Inc., 2008) at 440 [Currie, 2008].
20 Currie 2008 ibid at 440.

2L World Conference on Human Rights, Vienna Declaration and Programme of Action, UN Doc. A/CONF.157/23
(1993) at para. 5.
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when and if necessary, and ultimately rebuilding shattered societies.”?> The Report also sets out
three pillars (to be elaborated on in Chapter Two). The most controversial issue, however, is that
of the international reaction to forceful intervention and much of the thesis focuses on this
aspect.

To date, work in the area of the Responsibility to Protect principle has focused on the roots and
rationale for the Responsibility to Protect, but little has been done on the evolution of the norm
and its status in international law, along with the ethical principles involved in making soft law
work, as well as the role of non-state actors in its promotion and implementation. This
dissertation contributes to the literature in such a way as to fill those gaps. Due to the nature of
the Responsibility to Protect as soft law, lex ferenda bordering on hard law, lex lata, I also show
how ethics, values and principles, norms, good faith and shared expectations about appropriate
social behavior held by the community of actors must continue to be taken into consideration.

In the investigation of the principle, | am therefore not only concerned with international law as
it has existed and does exist, | am also concerned with the values that international decisions
(legal and otherwise) hold, and the ethical basis upon which decisions are made. The research
explores in more depth both the moral perspective and the perspective that it is in the interests of
the state, as well as the broader international community, to act ethically, and to account to civil
society and other states for its actions. Sovereignty, non-intervention, self-determination and
self-interest must sometimes take a back seat to crises of a humanitarian nature. Ostensibly, the
nub of the controversy is the clash between the norms regulating state sovereignty and the

question of the legitimacy of humanitarian intervention to protect human security.

22 |CISS supra note 6.
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In order to understand the significance of the Responsibility to Protect as a shift in international
norms, the principles of sovereignty and non-intervention are discussed in historical and legal
terms. Sovereignty and non-intervention have been the basic principles around which the
international environment has operated and are the cornerstones of the UN Charter and its
attempts to achieve world order. While my study to date has persuaded me that there is solid
justification for the objectives of the principle of the Responsibility to Protect, | have
investigated arguments that do not support humanitarian intervention and/or the Responsibility to
Protect in order to aid my understanding of existing impediments to its success.

Research shows that some countries continue to oppose the Responsibility to Protect principle,
particularly the notion of intervention, by emphasizing non-intervention’s connection with self-
determination and sovereignty. By emphasizing what to some extent can be considered as both
an ethical and a legal principle of self-determination, some countries attempt to protect
themselves from stronger powers who they regard “at minimum as furthering their selfish
interests and at maximum neo-colonialists. The Chinese, for example, in reaction to the Kosovo
campaign (1996), regarded this as an attempt “to legitimate interventions designed to force
countries to change their political systems.”?® (Similar objections were voiced by Russia and
India in the debates leading up to the approval of the Responsibility to Protect and continue to
affect more recent decisions and/or actions in support of the Responsibility to Protect). By
raising these roadblocks, however, they raise questions about their own motivation. While | do

not deny the history of colonialism and the current functioning of capitalism, | argue that it is

23 Jennifer Welsh,, From Right to Responsibility: Humanitarian Intervention and International Society (2001) 8
Global Governance, 503-521; at 504 [Welsh, 2001]. The debates that | will review are generally played out in
discussions at the Security Council and the General Assembly of the UN, and sometimes carried over into media
accounts and comments in the more public domain.
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vital to recognize that the Responsibility to Protect, as a principle that must go through the UN to
maintain legitimacy, is meant to provide something beyond state self-interest.

| do accept that international law can be used for imperialist purposes but I do argue the
Responsibility to Protect, when interpreted and exercised properly, can be a check on
imperialism and hegemony. The Responsibility to Protect as a principle, approved at the United
Nations, was designed to protect the world from unilateral action from the West as well as from
the North and South. The Security Council process, through the use of the veto, offers the
opportunity for the Permanent Members of the United Nations Security Council (Permanent Five
or P5) to have their say and functions as a corrective to imperial intervention.?* A problem does
arise, however, when one state allows its vested interests to dominate the humanitarian purpose

of intervention.

While there has been a growth in the literature on the Responsibility to Protect, | have
approached the literature in new and different ways. There has not been any extensive study of
the evolution of the norm in international law nor of non-state actors involved in the analysis and
support of the overall the Responsibility to Protect principle. | have met with and interviewed
some of the more established NGOs as well as the founding authors of the Responsibility to
Protect in order to understand what their contribution is and what they understand to be the
problems or impediments to the development of the norm at the international level. | have also
considered the role of international institutions, particularly the UN, in the development and
implementation of the norm. This research has helped me to reach some conclusions regarding

its ability to survive.

24 The P5 include China, France, Russia, the United Kingdom and the United States.
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The end point for norm development is institutionalization (usually through customary law).?
Chapter Nine presents an analysis of a case study concerning the legitimacy of the intervention
in Libya in 2011where the Responsibility to Protect was invoked in the Security Council and the
international community came together sufficiently to move forward with a military intervention.
Chapter Nine is original in that it presents what may be argued to be the only bona fide instance
of the implementation of the Responsibility to Protect in its pillar three form. | develop a novel
framework of legitimacy and test the Libyan intervention against it, and illustrate the necessity of
the Responsibility to Protect operating within the context of not necessarily a legal but at

minimum a legitimate authority.

The analysis also shows, however, how easily implementation can be judged by the international
community in a negative light, increasing skepticism and fear of imperialism and neocolonial
intentions. In this way it also illustrates that geopolitical interests remain very near the surface in
international affairs and emphasizes the vulnerability of the principle. These concerns may push
opportunities for implementation of the Responsibility to Protect in future situations backwards
for a time, serving political interests, rather than ethical considerations. The impact of the various
impediments affects the international community in its responses to other areas of great concern,
particularly the three to four year old conflict in Syria. While a deeper analysis of the Syrian
situation is not a goal of the thesis, | will go so far as to suggest the Syrian case demonstrates that
political interests can still trump humanitarian concerns in the UN Security Council and that the
quest for a disinterested regime or a neutral, principled and unbiased international organ is

elusive.

% Welsh and Banda supra note 11 at 226.
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Il.  Theoretical Perspectives, Concepts and Arguments

Concepts such as norms, morals, ethics, values, universal principles, intervention, humanitarian
intervention, foreign policy, human rights, human security, human cultural security, international
and transnational law and global governance are used and elaborated upon in the course of the
discussion. To elucidate the context for the different norms, laws and principals involved at the
international level in the Responsibility to Protect debate and the meaning and significance of the
conceptual framework referred to above, the relevant literature and theoretical perspectives are
explored and articulated. The dissertation identifies some of the ways in which these theoretical

approaches or ideologies have affected and continue to affect decisions for intervention.

The theoretical perspectives stem from international law, conflict resolution, ethics,
anthropology and international relations, with support from philosophy and political science,
particularly through those theories of Realism and Idealism, Constructivism, the Logic of

Appropriateness and the Logic of Consequences.

Briefly: (i) Realists will consider the power and interests of states and how zero sum or
distributional conflicts are resolved; (ii) Neorealists and neoliberals conceptualize states as
rational, autonomous actors; and (iii) Constructivists focus on the logic of the appropriateness of
a set of norms and values which constitute the order of society and which determine the
authorities and the actions of actors in the system; and (iv) those propounding the logic of
consequences see political action as rational, calculating behavior designed to maximize

preferences.?®

% James G. March and Johan P. Olsen Rediscovering Institutions: The Organizational Basis of Politics, (New
York: Free Press, 1989), 24-26; [March and Olsen 1989). March, James .G. A primer on Decision Making: How
Decisions Happen, (New York: Free Press, 1994), 57-58; [March 1994]. James G. March, and Johan P. Olsen “The
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In the political theory literature, the classic tripartite division separates Realists, Liberals and
Socialists. These theoreticians posit differing views on the actors in international politics. The
Realist School sees State interests as the essential determinant of public policy. State security is
inherently under threat and therefore primary. States should only intervene when it is in their
interest.?’” In theoretical terms my own view of the place of the Responsibility to Protect in
international relations is best explained by Constructivism, Idealism and the Logic of
Appropriateness - those theories that illustrate the importance of eclectic international law
located between the theory of consent and natural law rather than that of Realism or Socialism or
the Logic of Consequences.?® The Responsibility to Protect is deeply familiar to Liberal
international ethics, but even the Realist and Marxist traditions include “commitments to human
respect that make humanitarian concerns far from foreign.”?® Constructivist notions of norm
entrepreneurship, norm socialization and related theories of social movements have found their
application across a variety of political phenomena for which the previously dominant theories of

International Relations, Realism and Neo-liberalism had no analytic models.

Institutional Dynamics of International Political Orders,” (1998) 52 International Organization, 943-69) [March
and Olsen 1998].

27 Doyle 2011 supra note 9 at 74.

28 Currie 2008 supra note 19 at 94.

2 Doyle 2011 supra note 9 at 72.
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I11.  Methodology

The study of the Responsibility to Protect also contributes to the larger theoretical understanding
of conflict resolution. The research into the doctrine of the Responsibility to Protect serves as a
vehicle for the exploration of larger questions, including those concerning governance,
international normative theory, norm entrepreneurship, the role of the United Nations and the

role of non-state actors in international governance.

The study relies on classical research methods, e.g., bibliographical research, but of an intensely
interdisciplinary nature, as well as the collection and review of documents, reports, resolutions,
agreements, conventions, and statutes from international organizations and bodies located at
regional, national and international levels. The methodology applied to the study of the
Responsibility to Protect searches for motives behind the support of the principle as well as
outcomes as it is considered by key players and its advocates. Interviews are carried out by
means of the pursuit of a social science methodology which is designed to achieve a deeper
meaning or “thick description.”*® Due to the importance of non-state actors the qualitative
research was carried out in the form of policy interviews. The interviews involved collecting
information more generally on political and advocacy groups, other members of civil society,
and international organizations, particularly the UN.3! Overall, two qualitative research methods
have mainly influenced the interview questions: (1) the anthropology of policy; and (2) norm

entrepreneurship. These methods incorporate ways of doing research in different fields; they

30 Clifford Geertz, “Thick Description: Toward an Interpretive Theory of Culture™ in Clifford Geertz The
Interpretation of cultures: selected essays (New York: Basic books, 1973) at 1 [Geertz 1973].
31 For example, Sally Engle Merry refers to “transnational consensus building” which involves “the global

production of documents and resolutions that define policies such as major treaty conventions, and policy
documents that come out of global conferences and resolutions and declarations of the UN General Assembly.”
Sally Engle Merry, Human Rights and Gender Violence: Translating International Law into Local Justice
(University of Chicago Press, 2010) [Merry 2010].
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relate to and complement each other in fundamental ways representing the interdisciplinarity of
the theory. The examination of norm formation and implementation requires an
interdisciplinary approach that combines the tools and techniques of the international lawyer and
political scientist with those of the sociologist and anthropologist, who offer insight into the

analysis of social movements, and social change.?

The qualitative research helps to expand our understanding of these factors, and aids us in
achieving a “thick description” of the meaning of the norm, while legal theory and the theory of
norm entrepreneurship provides the framework for its historical development. While on the
theoretical level the thesis considers whether intervention (and the Responsibility to Protect) is a
moral entity or a legal entity, or both, and what this means in terms of implementation, additional
research focuses the thesis on norm development. Many of the non-state actors who are
concerned with human rights and human dignity and the protection of human security® act as
proponents of the Responsibility to Protect. Social movement organizations are central in the
promotion of UN initiatives and to the movement of UN decisions with relation to the principles
of the Responsibility to Protect. Without these organizations, the Responsibility to Protect
would likely not have achieved the level of acceptance that it has. Some commentators have
gone so far as to suggest that “the roots of contemporary ethical foreign policy are to be found in

the evolution of the NGO movement...” 34

The thesis provides a description of the views, perspectives and actions of key actors with regard

to the norm in both positive and negative ways as it has emerged. Issues of policy,

32 Julie Mertus, “Considering Nonstate Actors in the New Millenium: Towards Expanded Participation in Norm
Generation and Norm Application” (1999-2000) 32 New York University Journal of International Law and Politics,
537 at 545 [Mertus 1999].

33 Responsibility to Protect, supra note 6 at 6.

34 See e.g. David Chandler, From Kosovo to Kabul: Human Rights and International Intervention (London, 2002)]
204 [Chandler 2002].
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communication, legitimacy, impact and effectiveness, moral issues and realpolitik are
investigated. Key areas of agreement and disagreement are also highlighted. The research also
involved collecting information more generally on leaders in the formulation of the
Responsibility to Protect, other members of civil society, and international organizations,
particularly the UN, including documents produced by the Secretary General of the UN as they

pertain to the evolution of the doctrine itself.*®
1.1 Introduction to Norm Entrepreneurships

One important theoretical and methodological approach which helps us to understand the
development of the Responsibility to Protect as a norm is that of norm entrepreneurship. The
NGOs, their organizations and the ICISS itself can be regarded as classic examples of norm
entrepreneurs in the creation and development of the Responsibility to Protect. The significance
of the relationship of norms to social behaviour parallels in some manner the relationship of
normative action to norm entrepreneurship. Johnstone states that *...norm entrepreneurs are
actors with a cause who mobilize support for their cause and seek to have it crystallized as an
accepted standard of behaviour.”®® Finnemore and Sikkink describe norm entrepreneurship as a
process that works in three stages: In Stage 1, individuals call attention to issues and try to
persuade state leaders to become proponents. These norm entrepreneurs are usually involved
with organizations like NGOs, government or international organizations; Stage 2 comes about
when a tipping point has occurred and the norm is spreading quickly in a ‘norm cascade.” This is

mostly an exercise in persuasion — not coercion, although such things as sanctions can be used to

% gally Engle Merry, Human Rights and Gender Violence: Translating International Law into Local Justice
University of Chicago Press, 2010 [Merry 2010].

% Jan Johnstone, “The Secretary-General as Norm Entrepreneur” in Chesterman, Simon (Ed.)
at 126.
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persuade. Finally, in Stage 3, the norm is almost automatically accepted and followed and
becomes entrenched in national and international institutions.®” “At the far end of the norm
cascade; i.e. the third stage, norm institutionalization occurs; norms acquire a ‘taken for granted’
quality and are no longer a matter of broad public debate.”® Not all norms reach this final stage,
however, and there is some question whether the Responsibility to Protect has achieved this final
status. The controversy surrounding efforts to make legal or political decisions in humanitarian
crisis situations according to the Responsibility to Protect holds back its ability to harden into

law.

Finnemore refers to norm entrepreneurs as “meaning managers” and introduces the term “moral
proselytism” to describe the activity. The language they use to construct these, “cognitive
frames,” is an essential component. New norms must challenge the current “Logic of
appropriateness” and create new ones.*® In the case of the Responsibility to Protect sovereignty
is to be replaced by responsibility. Overall, however, these three phases are not necessarily
sequential; it is a dynamic process that occurs through discourse and deliberation where ideas are

promoted, defended, explained and justified as the thesis will demonstrate.

Platforms for the discussion of the norm often include NGOs or standing international
organizations. Motivations for norm entrepreneurs are usually based on values that include
empathy and an interest in the welfare of others with a shared commitment to humanity because
of a “belief in the ideals and values embodied in the norms.”*° This is a very important point in

terms of understanding the values and ideals that form the basis of the Responsibility to Protect

37 See Martha Finnemore and Kathy Sikkink, “International Norm Dynamics and Political Change” (1998) vol. 52
International Organization, p. 887 [Finnemore and Sikkink 1998].

38 Finnemore and Sikkink 1998 ibid at 895.

39 Finnemore and Sikkink 1998 ibid at 897.

0 Finnemore and Sikkink 1998 ibid at 898.
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principle and those entrepreneurs and entrepreneurial organizations that promote and support it

as a moral and possibly legal principle rather than for any hidden purpose.

One of the central tenets of the thesis is that norm entrepreneurs do function as “moral
watchdogs” and are free to advocate for moral concerns in the middle of a crisis where states are
more often constrained by conflicting interests. NGOs hold some of the tools needed to promote
the Responsibility to Protect. “One prominent feature of modern organizations and an important
source of influence for international organizations in particular is their use of expertise and
information to change the behavior of other actors.”* NGOs in the case of the Responsibility
to Protect were critical to the development of the norm. At some point, however, norm

entrepreneurs have to gain the support of state actors.

Finnemore and Sikkink suggest that norms that make universalistic claims “about what is good
for all people in all places have more expansive potential than localized and particularistic
normative frameworks.”*> They are more likely to gain transnational acceptance. This
‘universalistic nature’ is an essential part of the obligation the Responsibility to Protect and its
underlying network of legal conventions and covenants imposes on nations to protect citizens
(both their own and others). Three principles relevant to the norm tend to be persuasive:
“universalism, individualism, and world citizenship.”** Universalism is necessary in that each
country must buy into it. Individualism underlies the Responsibility to Protect norm as it is an
extension of human rights principles. World citizenship is relevant in the sense that it applies to

citizens of every country - not just our own.

41 Finnemore and Sikkink 1998 ibid at 899.
42 Finnemore and Sikkink 1998 ibid at 907.
43 Finnemore and Sikkink 1998 ibid at 907.
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Thus, the key principle of the Responsibility to Protect is to protect innocent persons who are
being subjected to serious or fatal bodily harm. Such a norm must be universal in that it needs to
transcend cultural differences and must be understood and accepted across cultures. This
struggle for universality is a key impediment in the achievement of any kind of intervention and
will be discussed further in the thesis. A major constraint is the diversity of values and priorities
awarded to civilian protection that exists. In order to reach such a universal understanding,
acceptance of the new norm is related to the fit of the norm within existing normative
frameworks. Activists work hard to utilize this fit between existing norms and developing ones.
The Responsibility to Protect’s principle represents a shift from the “rights of states” to the
“responsibility of states” and the participation of activists has been significant toward the

international community’s ability to achieve this shift.*

1.2 The Anthropology of Policy

In addition to norm entrepreneurship, | also adopt an approach which applies the anthropology of
policy as a qualitative research method. Proponents of the anthropology of policy look at the
conceptual vocabulary of policies and what can be understood from the rejection or acceptance
of ideas and map the actors who influence the policies. Policy is seen as an organizing concept in
society, similar to the way family may have been seen in traditional anthropology. In the
anthropology of policy “Field and site are no longer coterminous” and anthropologists follow a
flow of concepts or “policies’ or ‘norms’ as they move across the field.*® In this case the field
pertains to a transnational network that encompasses nongovernmental civil actors at the

domestic or local level, international organizations and states as the norm is created and evolved.

4 Finnemore and Sikkink 1998 ibid at 908.
45 Susan Wright, “Anthropology of Policy,” Anthropology News, Nov. 2006, 22 [Wright 2006].
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Susan Wright calls this “studying through™*® - events are followed through different sites to
reveal the policy process and the way in which concepts, ideas, policies or norms are negotiated
which in total illustrate “forms of governance and regimes of power.”*’ Researchers such as
Sally Engle Merry, Annelise Riles, Sally Falk Moore, Arjun Appadurai, Dorothy Smith and H.

Gusterson provide methodological models for this research.*®

Sally Engle Merry suggests “the transnational circulation of people and ideas is transforming the
world we live in, but grasping its full complexity is extraordinarily difficult. To do so, it is
essential to focus on specific places where transnational flows are happening.”*® By focussing on
the norm | have been able to find key individuals involved with the Responsibility to Protect and
either spend time with them and gain their views and insights through interviews or to hear their
personal accounts of their own experience with the norm. This has presented me with a unique
opportunity to gain an original perspective on the evolution of the norm and to see it through the

eyes of the people who live and work with it.

The study of the Responsibility to Protect illustrates that the growth of the acceptance of the
Responsibility to Protect lies not only in a traditional international legal environment with a
dependence on traditional institutions such as the UN and the Security Council, but also non-
state actors and individuals within a transnational legal environment. Transnational law is
regarded here in effect as an institutional framework for cross-border interaction beyond the

nation state.>® Along similar lines to the methodology used by Sally Engle Merry in her study of

46 PhD thesis “Local Conflict an Ideological Struggle, ‘Positive Images’” in Wright 2006 ibid.

47 Wright 2006 supra note 45 at 45.

48 Merry 2010 supra note 35.

49 Merry 2010 ibid.

50 Gralf Calliess, -Peter Law, Transnational Osgoode Hall Law School/Comparative Research in Law and Political
Economy Research Paper No. 3/2010 [Calliess 2010].
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human rights,>* my own research is intended to provide a vehicle for understanding how new
categories of meaning emerge and are applied to social practices (in this case at the national and
the international level and within groups who advocate for the Responsibility to Protect). In
order for the Responsibility to Protect principle to achieve the broad acceptance it requires to be
successful, it needs to be accepted within local contexts of power and meaning as well as by state
leaders and those already persuaded (i.e., the activist groups). National leaders, of course,
require the support of the citizens and are sometimes influenced by these citizen groups in taking

humanitarian action.

Activist groups can be regarded as intermediaries between different sets of cultural
understandings of what is ethical in the behaviour of states who are making crucial decisions in
the global environment; i.e. as intermediaries between the ordinary citizens and the international
organizations and transnational law. Policy research was conducted through these interviews in
such a way as to allow me to explore subtleties of group perspectives and collect detailed
descriptions of experiences, to explore how concepts are actually understood, and how political
relations are being played out. | sought to understand what, from the perspective of those
involved, have been the successes of the policy, the failures, and the impediments that might
stand in the way of further success along with the ethical commonalities or conflicts that may be
underlying any underlying tensions. | have been interested in gaining a “thicker” comprehension
of the relationship between the political public sphere and the self-legitimating claims of
organizations in support of the Responsibility to Protect. In order to accomplish this | have
examined statements made at the national and international levels as well as the potentially

critical or supportive views of citizen interest groups apart from the political stance of state

1 Merry 2010 supra note 35.
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actors. This investigation has provided insights into the discourse that is taking place (directly or
indirectly) at the international level. As expected, there are areas of agreement and areas of
conflict as part of the discourse. Such findings of conflicting discourse or criticism of the

political position would be expected in a democratic system.

My interest is in the professional organizations and the translocal relationship — and even
further the transnational level where decisions are being made that are pre-empted or influenced
by bodies such as those Nongovernmental Organizations interviewed. We will see from the
interviews that many of the NGOs approached have formed coalitions or have at least cooperated
with one another in order to strengthen their positions. This is the area that is covered by
questions asking interviewees about their joint or collaborative efforts and if they find them
worth pursuing. My intention is to show how norms develop and grow through the influence
and cooperation of norm entrepreneurs. Text-based discourses are central in this development.
We will see how transnational organizations shape global governance through their advocacy
strategies. The interviews with individuals constitute an investigation into their transformative
potential to show how the discourse is framed, particularly in relation to the five issues
identified, and becomes part of a chain of action mediated by documentary forms of knowledge
to social action. Documentary data were also collected through website research or written
reports or attendance at events where the Responsibility to Protect was the main topic of

discussion.

The interview questions were unique in their formulation based on documentary evidence,
information gathering, rules and regulations, history and current events. The interview included
the intention to find a balance between directing the interview toward the researcher’s goals and

encouraging those being interviewed to add information or views that might not have been
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included in the original set of questions. These interviews plus material evidence help to provide
a 'thicker' description of the evolution of the concept as it develops toward the prospect of

becoming a legal norm.

Ultimately, the thesis aims to clarify the problematic relationship between the Responsibility to
Protect and international law. Overall it accepts the view that the World Summit agreement did
not create new law and that the Responsibility to Protect is still best understood as a political
commitment to act upon shared moral beliefs, much of which is embedded in already existing
international law. That is not to say, however, that the Responsibility to Protect is devoid of
legal content nor that there are not signs that it is evolving toward hard law. This growth will be
evidenced throughout the thesis in documents, resolutions, reports, practice, Security Council
resolution and International Court decisions. In relation to the legal responsibilities of states the
Responsibility to Protect principle involves the state’s responsibilities towards its own
population. These responsibilities are deeply embedded in existing international law, much of
which is considered jus cogens. As Louise Arbour, former Commissioner for Human Rights,
suggests there is an emerging legal duty to prevent genocide which suggests an emerging area of

legal innovation that may strengthen the application of the Responsibility to Protect over time.5?

In the final analysis, the Responsibility to Protect requires a global order where the legal
structure is based on legal rights as well as responsibilities. Its basis in international human
rights law is extremely important to its evolution. In a soft legal environment, it is likely that the

Responsibility to Protect will always run into obstacles in terms of implementation. Presently,

52 |ouise Arbour, The Responsibility to Protect as a Duty of Care in International Law and Practice, (2008) 34
British International Studies Association, 445-458 [Arbour, 2008].
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for it to succeed, the Responsibility to Protect must be treated as not only a legal and political
doctrine, but as a moral one which stands to protect civilians in conflict in the case of the failure
of states to protect their own population. In my view, however, there is no need yet to despair -
regardless of impediments, the Responsibility to Protect has evolved and continues to evolve and
is implementable. It is not a flawed principle but an essential one in today’s environment of intra
state conflict. State sovereignty can and must give way to state responsibility when citizens are

in extreme jeopardy.

V. What Follows

The following chapter, Chapter Two, provides the reader with a greater sense of the immediate
history and context surrounding the formal approval of the Responsibility to Protect. The story
of its approval commences within the context of the supremacy of state sovereignty and then
moves toward a recognition of the concerns regarding human security and human rights in
international affairs. The story proceeds with the involvement of Canada, the International
Commission on Intervention and State Sovereignty (ICISS) and the acceptance of a limited form
of the proposed norm in 2005 in the UN by the General Assembly. This represents a transition

of historical, legal and moral significance that has taken place since the Peace of Westphalia.

International law is introduced in this Chapter to begin to outline the framework of international
humanitarian law and human rights law, along with a history of international legal scholarship
and the place of the sovereignty rights of states. The legal regime of the UN Charter is also
described to introduce the reader to the acceptance of its formal approval and later means of

implementation. Finally, the four sources in international law are presented to illustrate the
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options that exist for declaring a norm as law. To aid in the tracking of the evolution of the

norm, the concept of soft law is explored, especially as it relates to the Responsibility to Protect.

Chapter Three discusses the importance of human security to the development of the
Responsibility to Protect after the Cold War and the International Criminal Court (ICC). It also
introduces the controversies that surround the notion of forcible intervention and the Laws of
War and humanitarian intervention. On the legal side, it clarifies the legal foundation of the
Responsibility to Protect in the four crimes: war crimes against humanity, genocide, and ethnic
cleansing. Because of the difficulty in establishing the exact legal nature of the Responsibility to
Protect, the Chapter outlines the importance of legitimacy arguments as distinct from legal

determinations, as either soft law (lex ferenda) or hard law (lex lata).

Chapter Four, addresses moral behaviour and moral philosophy as underlying values and ethical
principle among nations, cultures and religions. It emphasizes the necessity for common moral
principles as opposed to actions in the international community taken by states in their own self-
interest which emphasize their sovereignty rights as opposed to their responsibilities. It suggests
that the achievement of a coherent system of conventions has in some ways already been
accomplished in the human rights legal framework and provides examples of foreign policy

where such ideals can be found.

Chapter Five, lays out the theoretical foundations of the Responsibility to Protect, particularly
focussing on the need for morality, ethics, universal principles and idealism to take precedence
over realist notions of the state acting in its own self-interest. It suggests, however, that even in
an established environment of human rights, realpolitik still serves to guide state actions along

with fears of neocolonialist and imperial motivations. Along with realists who see actors as only
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acting in their self-interest are those who support Third World Approaches to International Law
(TWAIL). Their basic mistrust of international law and its colonial underpinnings lead some to
reject it altogether. Other theoretical perspectives are discussed from international relations
(institutional and liberal theorists), political science, and law perspectives as they reflect on the

way in which the principle is approached.

Constructivist theories, which reject rationalist explanations but stress the place of norms and
shared understanding, emphasize the dominance of normative discourse in decisions being made
in the development of the principle. Finally, two other forms of these two basic theories (actor
oriented versus structuralist) - the logic of appropriateness (in which norms and values dominate)
and the logic of consequences (actions are conducted to realize material interests) - are posed
against each other to help us understand the contrast between rules and roles versus the
maximization of self-interest. The thesis emphasizes the necessity of collaboration and

consensus in ethical choices affecting the preservation of human rights.

Chapter Six focuses on how the responsibility to protect has evolved in the global governance
context, with a particular focus on the role of Non-governmental organizations. The chapter
introduces Nongovernmental Organizations that have taken hold of the Responsibility to Protect
principle along with the rights of the individual and that call on governments of the world to
adopt the moral choice and protect civilians in violent conflict. These organizations tend to be
freer to adopt the moral high ground which has enabled them to advocate for the Responsibility
to Protect with less reservation. The cooperation of NGOs and international organizations and
states suggest the consideration in greater depth of transnational or supranational forms of
governance and of what form of governance is best suited (either from a practical or idealist

vision) to address some of these issues.
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Chapter Seven discusses the theory of norm entrepreneurship as a framework for taking a deeper
look at International Nongovernmental Organizations (INGO) activities and programs. It
provides a description of the role of INGOs as well as early influential entrepreneurs such as
Lloyd Axworthy, Bill Graham and Michael Ignatieff as a testimony to their own involvement.
Questions pertaining to the sociopolitical issues of significance to the principle have been posed
in the field work to those interviewed and their responses analyzed. The responses have been
considered in order to gauge the significance of each issue as it influences the evolution of the

norm in transnational law and any attempts to implement the principle.

Chapter Eight continues the analysis of the responses from those being interviewed with regard
to whether they see the Responsibility to Protect as a moral or a legal entity, a fundamental
question with regard to its status as lex ferenda or lex lata and customary international law. It is
the perception of those experts working with the Responsibility to Protect that I sought to assist
in the purpose of deconstructing the evolution of the principle from an idea or concept to a legal
norm. It also seeks the views of those interviewed on the UN and its role as either a facilitator or

an obstruction to the implantation of the Responsibility to Protect.

Chapter Nine presents a case study of the implementation of the norm in its most controversial
aspect; i.e., military intervention into an internal conflict without the permission of the state.
When 1 first began the work of tracing the development of the norm, no legitimate case of
forceful implementation of the Responsibility to Protect had yet occurred. In 2011, however, the
Libyan revolution began and the Responsibility to Protect was invoked at the UN Security
Council. Resolutions 1970 and 1973 were passed which enabled forceful implementation of the
Responsibility to Protect. Ultimately it brought down the government and brought an end to the

conflict. The steps taken are described and the legitimacy of the action explored. The impact of
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this action on the future of the Responsibility to Protect is also considered in terms of its success

or failure.

Chapter Ten presents the conclusions of the work, and suggests whether the principle of the
Responsibility to Protect is likely to thrive, adapt or wither away. It also discusses the
responsibility of the international community when the conflict has been brought to an end
regarding any rebuilding - perhaps even restructuring a new system of government. The
concluding part of the thesis, therefore, focuses on global governance (recognized as a system of
political and social authority relationships in the exercise of power and policy) at a national,
international, and supranational level. In the final analysis, the place of the Responsibility to
Protect in the governance of states after intervention and in peace building and the achievement
of stability needs to be more rigorously addressed. In this context the full spectrum of the
Responsibility to Protect principle will be reviewed in terms of not only its reaction to human

atrocities but in its prevention and rebuilding efforts.
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Chapter Two: History, Text and Legal Context of the Emerging Principle of
the Responsibility to Protect

l. Introduction

Before delving more deeply into the analysis of the norm of the Responsibility to Protect, its
ultimate acceptance at the UN and its subsequent evolution, it is useful for the reader to have a
greater sense of the immediate history and context surrounding its formal approval. The story of
its approval commences within the context of the supremacy of state sovereignty and then moves
toward a recognition of the concerns regarding human security and human rights in international
affairs. Human rights and human security concerns gradually began to shift the sovereignty of
states away from exclusive rights over their own domain to increased responsibility to and for
their citizens and accountability to external states and governance bodies. This represents a
transition of historical, legal and moral significance that has taken place since the Peace of
Westphalia. The story proceeds with the involvement of Canada, the International Commission
on Intervention and State Sovereignty (ICISS) and the acceptance of a limited form of the

proposed norm in 2005 in the UN by the General Assembly.

1. Canada, the Responsibility to Protect and Human Security

In this climate of concerns regarding human security, states began to seek a legitimate way to
prevent human atrocities from occurring. Beginning in the mid-1990s, a small group of states, as
members of the Human Security Network (HSN), developed a foreign policy of human security.
An enthusiastic and outspoken champion of this policy was Canada. The Canadian government

and its state-based human security fellows were networked, in turn, with a diverse coalition of

31

www.manaraa.com



International and Nongovernmental Organizations in what former Foreign Minister Lloyd
Axworthy characterized as the ‘new diplomacy.”>® This eventually led to the formation of the

ICISS, and adoption by the UN of the principle of the Responsibility to Protect.

During Lloyd Axworthy’s term (1996 -2000) as Minister of Foreign Affairs in Canada, he
identified “human security as encompassing three main aspects: conflict prevention, conflict
resolution and peace building.”>* These principles gained even greater substance in the
Responsibility to Protect principle. Conflict prevention, for example, includes strategies such as
mediation between potential combatants, preventive diplomacy and early warning systems.
Conflict resolution involves intervention in ongoing conflicts including peacekeeping and other
military forms of intervention. Peace building refers to what happens when the conflict comes to
an end - at the conclusion of a conflict there may be nothing or there may be peace building or
transitional justice. These three principles are infused in the ICISS document and illustrate how
the principle can be seen through the larger lens of conflict resolution. (While military
intervention is the most controversial aspect, I will in the conclusion of the thesis address the gap
in the literature regarding conflict resolution as well as jus post bellum and peacebuilding. In
Chapter Seven | also give thought to alternatives to intervention and what happens after the

fighting stops).

The Canadian foreign policy at that time contained a lot about the Human Security Agenda,
especially in the work done under the leadership of Axworthy from January 1996 to October
2000. Much of the inspiration of the work comes from the United Nations Development

Programme (UNDP) and the 1994 World Development Report which took the position that the

53 In response to Kofi Annan’s challenge to the international community to act upon future violations of human
rights and humanitarian law.

54 Stephen Clarkson, and Stepan Wood A Perilous Imbalance: The Globalization of Canadian Law and Governance
(UBC Press, Vancouver-Toronto, 2010) at 143 [Clarkson and Wood 2010].

32

www.manaraa.com



primary referent of security should be shifted from the state to the individual and that human life
and dignity should be the main concern. (It also included within human security such elements
as food, health, environmental and economic dimensions which are not covered in the qualified
approval of the principle). Security, therefore, was meant to provide a guarantee of human
rights. This human security agenda has been associated with the Landmines Convention
(another Canadian initiative), the creation of the International Criminal Court (ICC), and the

ICISS Report, as well as the Kimberley Process to control trade in blood diamonds.*®

Axworthy prioritized peace building and the ban on anti-personnel landmines in an effort to
promote disarmament and the need for coherence in policies surrounding human security in
“freedom from fear” as well as “freedom from want.”® Thus, by 1999, the focus had narrowed
to “freedom from fear” as Canada’s particular conception of human security. Specific priorities
focused on: protecting individuals from threats (including public safety, and terrorism);
protecting civilians in war zones and areas of landmines; and, in extremis, military deployments
to halt atrocities and war crimes, conflict prevention and the economic destruction of civil wars.
This would involve accountability from the global level of the International Criminal Court
(ICC) to national and local levels, as well as peace operations.>” In this context, then, the

principle of the Responsibility to Protect was conceived and brought to life.

%5 David R. Black, Chapter 5 ‘Mapping the Interplay of Human Security Practice and Debates: The Canadian
Experience” in A Decade of human security: global governance and new multilateralisms, MacLean, David R.
Black, Timothy M. Shaw (Aldershot, England: Ashgate Publishing, 2005) [Maclean, Black and Shaw 2005] 56.

% Black 2005 ibid at 5.
57 Black 2005 ibid.,
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I11.  The Report of ICISS (2001) and the Formalization of the Responsibility to Protect

The principle of the Responsibility to Protect was formally conceptualized and advocated for in
2001 by the International Commission on Intervention and State Sovereignty (ICISS) with
Canada as a major player. The Commission’s goal was to deliver “practical protection for
ordinary people, at risk of their lives, because their states are unwilling or unable to protect
them...”.® The doctrine represented in the ICISS Report is not solely restricted to military
intervention for protection purposes, but more broadly relates to the responsibility to prevent --
“to address both the root causes and direct causes of internal conflict and other man-made crises
putting populations at risk;” the responsibility to react -- “to respond to situations of compelling
human need with appropriate measures, which may include coercive measures like sanctions and
international prosecution, and in extreme cases military intervention;” and, the responsibility to
rebuild -- “to provide, particularly after a military intervention, full assistance with recovery,
reconstruction and reconciliation, addressing the causes of the harm the intervention was

designed to a halt or avert.”>®

The Responsibility to Prevent is regarded as the single most important principle according to the
Commission and envisages disparate actors working together (including States, the UN,
international financial institutions, regional organizations, and NGOs among others) to achieve
these objectives.®® It also requires that prevention options be exhausted and less intrusive and
coercive measures be considered in the first instance before forceful intervention options are

contemplated. Discussion of peace talks and political solutions should be common at this stage.

%8 |CISS Report The Responsibility to Protect (2001) supra note 6.

59 ICISS Report ibid, p. xi.

60 ICISS Report ibid Para. 3.36 The Report indicates it is the most important principle; however, it is not the
portion of the report that has received the most attention and has generated the most concern.
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As stated earlier, the most controversial aspect, however, and the one that has drawn the most
attention, and the one that this dissertation in greater part addresses, is its provision for coercive
intervention when human atrocities occur and no peaceful methods seem to work. Drawing this
line, however, is often contentious -- witness the political situation (September 2013) with
Obama’s “red line” over the use of chemical weapons in Syria®® versus Putin’s protection of
Russian interests in earlier Security Council resolutions and the failure of the Security Council to

act in Syria.

The Report recognizes the concept of sovereignty as “the legal identity of a state in international
law” as well as the norm of non-intervention codified in the UN Charter.%> However, the Report
also suggests that the “authority of the state is not regarded as absolute.”®® There are
constitutional power sharing arrangements and obligations that states share as members of the
international community. These obligations raise questions about the principle of ‘sovereignty
as control’ and arouse ethical questions about the importance of ‘sovereignty as responsibility’
within the state and external to the state.* The basic principles of the Report are, firstly, that
state sovereignty implies responsibility and the primary responsibility for the protection of its
people lies with the state itself; and secondly, where a population is suffering serious harm as a
result of internal war, insurgency, repression or state failure, and the state in question is
unwilling or unable to halt or avert it, the principle of non-intervention yields to the international

principle of the Responsibility to Protect.®®

61 News Conference at the White House August 20, 2013.
62 |CISS Report supra note 6, para. 2.7 and 2.8.

83 |CISS Report ibid, para. 2.14.

84 |CISS Report ibid, para. 2.14.

% |CISS Report ibid, page Xi.
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This new concept of ‘sovereignty as responsibility’ requires states to accept their responsibility
to protect their citizens. These principles bear some relationship to existing standards of state
conduct with regard to human rights and humanitarian protection. In fact, the foundations of the
Responsibility to Protect lie in established international laws and principles “(1) obligations
inherent in the concept of sovereignty; (2) the responsibility of the Security Council, under
Avrticle 24 of the UN Charter, for the maintenance of international peace and security; (3)
specific legal obligations under human rights and human protection declarations, covenants and
treaties, international humanitarian law and national law; and (4) the developing practice of

states.”®® These rights and obligations will be outlined in greater detail later in the chapter.

The development of the norm is not a simple one. For example, the concept of the
Responsibility to Protect is treated differently in four main texts: i.e., the ICISS report (2001),
the High Level Panel report (2004),5 the Report of the Secretary General (2005),%8 and the
Outcome Document of the 2005 World Summit,% the most comprehensive treatment being the
ICISS report. The main document is the Outcome Document but the others contribute to its
interpretation. The intent of all of these was to solve the legal and policy questions of

humanitarian intervention.’

The UN High Level Panel Report on Threats, Challenges and Change spoke of an “emerging

norm of a collective international responsibility to protect and linked shared responsibility

% |CISS Report ibid, page xi.

57 A More Secure World: Our Shared Responsibility, Report of the High-Level Panel on Threats, Challenges and
Change, UN Doc A/59/565 at 56-57, para. 201 (2004) available at http://www.globalpolicy.org/un-reform/un-
reform-initiatives/highlevel-panels/32369.htmlj [High-Level Panel on Threats, Challenges and Change 2004].

%8 High-Level Panel on Threats, Challenges and Change 2004 ibid.

692005 World Summit Outcome, GA Res. 60/1, para. 138-39 (Oct. 24, 2005) [hereinafter Outcome Document]. In
September 2005, the concept of the responsibility to protect was incorporated into the Outcome Document at the
high —level meeting of the General Assembly.

70 Carsten Stahn, Responsibility to Protect: Political Rhetoric or Emerging Legal Norm? (2007) 101 Am. J. Int’l. 102.
[Stahn 2007]
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directly to the UN.” "t The report stipulated that the Security Council can authorize military
action to redress catastrophic internal wrongs if it is prepared to declare the situation as a threat
to international peace and security under Chapter VII. It also called for more responsible use of
the veto. The Report, unlike the Commission, did not allow for coalitions of the willing and |

have maintained this position with regard to the legitimate use of the norm.

In March 2005 this finding was endorsed by the Report of the UN Secretary General entitled In
Larger Freedom: Towards Development, Security and Human Rights for All. The Report of the
Secretary General stressed the need to use diplomatic and humanitarian methods to help protect
the human rights and well-being of civilian populations. However, the use of force was an

ultima ratio measure to be taken by the Security Council, if necessary. "

Overall, the Responsibility to Protect has two primary reference points: the first is the ICISS
Report (2001), and the second is the formal acceptance of the Responsibility to Protect in the UN
Summit Outcome Document in 2005 — a qualified version of the principle proposed in the
Report. The Draft Negotiated Outcome document distributed on 12 September 2005 was

approved by the UN General Assembly unanimously. The consensual text reads:

Responsibility to protect populations from genocide, war crimes, ethnic cleansing and
crimes against humanity

138 Each individual State has the responsibility to protect its populations from genocide,
war crimes, and crimes against humanity. This responsibility entails the prevention of
such crimes, including their incitement, through appropriate and necessary means. We
accept that responsibility and will act in accordance with it. The international community
should, as appropriate, encourage and help states to exercise this responsibility and
support the United Nations in establishing an early warning capability.

"1 High Level Panel supra note 67.
72 In Larger Freedom: Towards Development, Security and Human Rights for All, Report of the Secretary General,
UN Doc. A/59/2005.
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139 The international community, through the United Nations, also has the responsibility
to use appropriate diplomatic, humanitarian and other peaceful means, in accordance with
Chapters VI and V111 of the Charter, to help to protect populations from genocide, war
crimes, ethnic cleansing and crimes against humanity. In this context, we are prepared to
take collective action, in a timely and decisive manner, through the Security Council, in
accordance with the Charter, including Chapter VII, on a case by case basis and in
cooperation with relevant regional organizations as appropriate, should peaceful means
be inadequate and national authorities are manifestly failing to protect their populations
from genocide, war crimes, ethnic cleansing an crimes against humanity. We stress the
needs for the General Assembly to continue consideration of the responsibility to protect
populations from genocide, war crimes, ethnic cleansing and crimes against humanity
and its implications, bearing in mind the principles of the Charter and international law.
We also intend to commit ourselves, as necessary and appropriate, to helping States build
capacity to protect their populations from genocide, war crimes, ethnic cleansing and
crimes against humanity and to assisting those which are under stress before crises and
conflicts break out.

140 We fully support the mission of the Special Advisor of the Secretary-General on the
prevention of Genocide.”

This document was subsequently adopted by the General Assembly in its Resolution 60/1, 2005
World Summit Outcome Document which incorporated the concept of the responsibility to
protect. ”* Some states questioned the legal nature of the Responsibility to Protect and sought to
frame it as a purely moral concept.”™ The final text is an effort to bridge the different positions
and to look beyond pure morality. Paragraphs 138 and 139 of the Outcome Document represent
a rather curious mixture of political and legal considerations, which reflects the continuing

division and confusion about the meaning and nature of the concept.”

The Security Council first referred to it in Resolution 1674 on the protection of civilians in

armed conflict. In April 2006, the UN SC reaffirmed the Responsibility to Protect and agreed to

3 UN Resolution (UN) General Assembly at the UN 2005 World Summit adopted a resolution embodying the
position of forty-six heads of state. The Resolution A/Res/60/1 (October 24, 2005) was adopted by 174 states
represented at the summit. Richard H Cooper, and Juliette Voinov Kohler Responsibility to Protect The Global
Moral Compact for the 21% Century (New York : Palgrave Macmillan, 2009) at 31 [Cooper and Kohler 2009].
742005 World Summit Outcome, GA Res. 60/1, para. 138-39 (Oct. 24, 2005).

75 U.S. Ambassador John Bolton wrote a letter on Aug. 30, 2005 saying the U.S would not accept that the UN or the
Security Council or individual states had an obligation to intervene under international law.

76 Stahn 2007 supra note 70 at 108. UN Resolution 1674, 28 April 2006.
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adopt appropriate measures where necessary.’”” On 12 January 2009, the UN Secretary General
Ban Ki-moon issued a Report entitled Implementing the Responsibility to Protect (RtoP) which
helped to set the tone and direction for the principle and further contributed to its evolution in
international law. His Report established a framework for the implementation of the
Responsibility to Protect which has become widely known and accepted as the “three pillar
approach.” Pillar One represents the protection responsibilities of the State to protect its
populations from genocide, war crimes, ethnic cleansing and crimes against humanity in
accordance with paragraphs 138 and 139 of the Summit Outcome 2005. Pillar Two is the
commitment of the international community to assist States in meeting those obligations. Pillar
Three is the responsibility of Member States to respond collectively in a timely and decisive
manner when a State is manifestly failing to provide such protection (not necessarily by using
force, although it does not exclude the use of force). All three must be ready to be utilized at
any point.”® In terms of the status of the principle, the Secretary General’s Report has
interpretive power and has been persuasive in the eventual adoption of the norm in its legal

context.

In 2009 the General Assembly subsequently adopted a unanimous resolution noting the report

and agreeing to continue consideration of the Responsibility to Protect.”

7 Alex J.Bellamy, and Ruben Reike, The Responsibility to Protect and International Law (2010) 2 Global
Responsibility to Protect, 267-286 [Bellamy and Reike 2010]. See SC Res. 1674, para. 4 (April 28, 2006)
(“reaffirm(ing) the provisions of paragraphs 138 and 139 of the 2005 World Summit Outcome, GA Res. 60/1 of the
2005 World Summit Outcome Document regarding the responsibility to protect populations from genocide, war
cries, ethnic cleansing and crimes against humanity.”

8 Excerpt from the Report of the Secretary General Ban Ki-Moon Implementing the Responsibility to Protect, 12
January 2009 (accessed at http://responsibilitytoprotect.org/SGRtoPEng%20(4).pdf 6 March 2013)

7 UNGA Resolution A/63/L.80, 14 September 2009.
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This development is part of a growing transformation of international law from a state
and governing-elite based system of rules into a normative framework intended to protect
certain human and community interests.

These reports issued by the UN Secretary General and certain expert bodies and subsequent
resolutions lend some weight to the Resolution adopted by the General Assembly in 2005
although the text of the Outcome Document is the most authoritative in terms of its legal value.

Let us then consider the wider legal context for this principle.

IV. International Law

IV.l  Introduction

When considering the legal status of the Responsibility to Protect, it is important to understand
and enter the debate on international hard law (lex lata) versus soft law (lex ferenda). Much of
the debate regarding international law versus soft law centers on a bifurcation of the two. Most
agree soft law (lex ferenda) is a reality and is an instrument of contemporary governance in terms
of its effect on hard law.8! It is a recurrent (legal) practice in contemporary international society.
Defining soft law is a task in itself.2  Goldman claims soft law functions as so-called hard law
by operating through formalized decision-making procedures. On the other hand, it can be
suggested much hard law functions like soft law. Goldman argues for an expansion of the
concept of law to account for this. Given some of this ambiguity and the desire to locate the
Responsibility to Protect in international law, I will start a discussion of the common

understandings of the important aspects of both international law and international soft law.

8 stahn 2007 supra note 70.

81 See Mathias Goldmann, We need to cut off the Head of the King: Past, Present, and Future Approaches to
International Soft law (2012) 25 Leiden Journal of International Law, 335-368 [Goldmann 2012].

82 Jean D’Aspremont, and Tanja Aalberts, Which Future for the Scholarly Concept of Soft International Law? 25
Leiden Journal of International Law, 330-334 [D’Aspremont and Aalberts 2012].
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The question of whether the Responsibility to Protect norm does or can be viewed as
international law is a muddy one and not one that can be answered with a definitive ease.
Clearly, the Responsibility to Protect is part of the framework of international humanitarian and
human rights law of the ICC and the Rome Statutes. There is also a tension in the literature on
the place of International law, soft law, politics and morality in decisions at the international
level. I am concerned with both as in my view any foreign policy always has a political and an
ethical component. There is no escape from the acceptance of the Responsibility to Protect as
being a moral and political choice as well as a legal one. Law, morality and legitimacy tend to
be bound together when analyzing the implementation of the norm. It would be fair to say | take
a more eclectic approach to international law in that | borrow elements of both consensual and

natural law theories.

There is no central or constitutionally authorized legislature or law-making authority in
international law. The United Nations Charter is not a constitution — it is an international treaty
and has no law-making powers of its own. The International Court of Justice (1CJ), the
‘principal judicial organ of the United Nations,” only has jurisdiction to give advisory opinions
and agencies and to decide cases submitted to it with the consent of the parties. It has no power
to create binding precedent. The UN Security Council, however, is given the power to impose
binding measures in matters of international peace and security but can only bind member states

that are party to the UN Charter.

IV.2. History of International Legal Scholarship

The main schools of thought in international legal scholarship are natural law and positivism and

there have been three main periods in the evolution of international law: the “primitive” period,
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(scholarship pre-dating the Peace of Westphalia in 1648;) the “classical” or “traditional” period,
(between 1648 and the close of the First World War); and the “modern” period, beginning with

the establishment of the League of Nations in 1919.

The “Primitives’ included Vitoria, Gentili, Suarez, and Grotius who posited all law could be
deduced from some “innate, pre-existing normative order that was not dependent for its authority
on the will of its subjects.”® Law was pre-ordained by God or “nature” and for Vitoria and
Suarez (Catholics) law was universal in scope. Gentili and Grotius (Protestants) held a more
secular view of law whereby human reason was the source of authority. Grotius (1583-1645) a
Dutch scholar is known as the “‘father’ of modern international law. His major work, De Jure
Belli Ac Pacis is one of the earliest attempts to provide a systematic overview of the Laws of
War and Peace.®* Grotius was preceded by Gentili (1552-1608) at Oxford University who wrote
De Jure Belli (1598) and Francisco de Vitoria (1480-1546) a Spanish theologian.®® Samuel
Pufendorf followed (1632-1684), a German scholar, and suggests that natural law was the source

or basis of international law.8¢

The “Classical or Traditional Period’ brought a quasi-empirical approach which focused on
behaviour which was not the result of a pre-ordained or intrinsic legal or moral order. Positivism
asserted that “Law simply consisted of whatever was articulated as such or consented to by its

subjects” according to the theory of consent.®” The English legal scholar, Richard Zouche,

8 Currie 2008 supra note 19 at 85

8 Thomas Buergental, and Murphy, Sean 5% Edition Public International Law in a Nutshell (West Publishing Co.,
2013)

85 Buergental and Murphy 2013 ibid at 14-15

86 Buergental and Murphy 2013 ibid Samuel Pufendorf De Jure Naturna Gentium, 1672

87 Currie 2008 supra note 19 at 88
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(1590-1660) was one of the early positivists who looked to state practice as the source of

international law, based on the consent of states — its subjects.®

Modern international legal scholarship rejected the positivists and the unconditional theory of
consent. States instead became lawmakers, judges and executioners.® In the twentieth and
twenty first century legal scholars attempted to combine both schools of positivism and natural
law. Positivism was used for unconventional matters while natural law was referred to in more
difficult cases like states freedom to perpetuate human abuse against their own citizens. This
pick and choose approach was dubbed as ‘eclecticism.” “Most 21st C. international lawyers and
judges are eclectics in that they borrow for various purposes and in different contexts elements of
both consensual and natural law theories...”* This kind of approach also helps to unravel the

Responsibility to Protect.

Philosophy tries to answer the question of why it is binding by proposing it is driven by the
human desire for order. “The law is not externally imposed but self-imposed by humanity based
on its self-perceived needs or interests.”® Other scholars, realists or sceptics, focus on power

politics which marginalize the significance of binding force.

IV.3 National Sovereignty

The concept of national sovereignty is crucial to the evolution of the Responsibility to Protect
and to the complex structure that defines the relationship between actors, ideas, norms and values
at the international and domestic level. The beginning of the sovereign state system has been

conventionally associated with the Peace of Westphalia, concluded in 1648, which brought the

88 Buergental and Murphy 2013 supra note 84.
8 Currie 2008 supra note 19 at 91.

% Currie 2008 ibid at 94.

91 Currie 2008 ibid at 92.

43

www.manaraa.com



Thirty Years War to a close. The two treaties that comprised the Peace, Osnabruck and Munster,

permitted the prince to set the religion of his own territory, cuius region eius religion.

The most important right of states is sovereignty which means “exclusive power of jurisdiction
over territory and population, fettered only by the requirements of international law.”%? Next to
this is equality, enshrined in the UN Charter, which means that every states possesses the same
basic legal rights and obligations.®® States have a right to be free from intervention and a duty

not to intervene in the domestic affairs of other states. “...aggression or the use of threat or force
against the territorial integrity or political independence of another state is categorically outlawed
in the UN Charter” and in customary international law. % “This prohibition is considered a

‘peremptory norm’ of international law.”’%

The concept of sovereignty is not static or uniform and its meaning has changed over time. It
assumes different guises in different locales. One central tenet, however, is the right to the self-
determination of a government which began as the foundation of the right of a ruler to rule as he
saw fit, rather than the self determination of the citizens to be ruled as they chose. Krasner, in an
effort to clarify this complexity identifies three central aspects (or categories) of sovereignty
which helps us to understand the significance of the shift that has occurred and the remaining
tension between the two principles — sovereignty versus human rights and the Responsibility to

Protect.%

92 Currie 2008 ibid at 39.

93 See the Declaration of Principles of International Law Concerning Friendly Relations and Co-operation among
States in Accordance with the Charter of the United Nations, GA. Res. 2625 (XXV), UN GAO, 25 Seas, Supp. No. 28,
UN Doc. A/9028 (1971), Principle 6 (Friendly Relations Declaration).

% UN Charter, Article 2(4).

% Currie 2008 supra note 19 at 39 a peremptory norm in international law is a rule so fundamental that it cannot
be set aside even by agreement by states.

% Stephen D. Krasner, Power, the State, and Sovereignty (Routledge, New York, NY, 2009)
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Q) International legal sovereignty: States mutually recognize each other but at the same
time recognize their right to voluntarily enter into international agreements or treaties. States are
juridically independent territorial entities which are legally free and equal. Most international
organizations limit membership to states.®” The Responsibility to Protect accepts this concept of
sovereignty, but goes beyond it to establish state responsibility for its civilians and international

responsibility for the citizens of that state if the state is failing in its duties.

(i)  Westphalian sovereignty, or Vattelian sovereignty: As states are juridically independent
and autonomous, they are not subject to any external authority. A key corollary to this in
international relations and law is that “one state does not have the right to intervene in the
internal affairs of another state.”®® Each state has the right to independently determine its own
institutions of government.*® The Responsibility to Protect clearly challenges the right of the
institutions of government to act in violation of key international regulations and rules re its

citizens and establishes the right of intervention. This is a fundamental shift.

(i)  Domestic sovereignty refers to a state’s ability (and authority) to control activities both
within and across its borders. It refers to the institution by which states are governed; e.g. by
democratic or autocratic, federal or unitary, parliamentary or presidential systems. In addition,
there must be a locus or final source of power. Failed states are those considered to be unable to
govern themselves regardless of their formally legitimated authority structures. The type of

government, whether democratic or autocratic or other, is not intended to enter into the decision

97 Krasner 2009 ibid at 15.
9% Krasner, 2009 ibid at 15.
9 Krasner, 2009 ibid at 15.
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making. 1% The determination of a state as ‘failed’ is very important in intervention arguments

and is a cornerstone of the Responsibility to Protect.

Krasner’s main interest is in sovereignty and the effect that certain situations or actions have on
sovereignty; i.e. intervention, threats from weakened states, conflict prevention, the stabilization
and management of weak post conflict states, and the increasingly interconnected international
system. These issues are also all relevant to my own work and its attempt to comprehend the
significance of the relationship between sovereignty rights of states versus obligations of the
state to override such rights in circumstances of extreme humanitarian crises. The manner in
which Krasner categorizes sovereignty emphasizes its importance to states and helps to show
why it remains critical in international relations today. It also emphasizes why a norm which
allows and even obliges states to override the rights of other states in the case of humanitarian

intervention remains so contentious and is frequently repelled.

Vattel argued in favor of the hegemony of sovereignty when he wrote that while a nation is
obliged to promote “the perfection of others,” it cannot force such principles on them in violation
of their natural liberty. “Nations are absolutely free and independent.”*%* Interventions did take
place nevertheless. An early instance of intervention in the domestic affairs of another state to
protect civilians came about with British Prime Minister William Gladstone in the Ottoman
Empire in 1898 (a century before the Responsibility to Protect was approved). It was considered
to be ‘a duty to protect the vulnerable.” America also went to war with the Spanish Empire in

1898 claiming its abuse of its own subjects and that the behavior was ‘shocking to the conscience

100 Krasner 2009 ibid.
101 Emerich De Vattel, Principles of the Law of Nature applied to conduct and affairs of nations and sovereigns
(Philadelphia 1852): prelim. 4. [De Vattel 1852].
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of mankind.”'%? The Nuremberg Trials introduced a new category of crime and the concept of
‘crimes against humanity.” The Charter of the UN holds “faith in human rights’ in its preamble.
Humanitarian intervention has become “perhaps the most dramatic example of the new power of

morality in international affairs.”1%3

So far in the discussion of states and sovereignty we have been talking about states and their
external and internal sovereignty and their power to operate and make decisions. But quite often
it is the ‘failed’ state that needs to be identified for the responsibility principle to be called into
play. When states fail, they are no longer able to control their own territory or internal conflict.
Krasner points to four kinds of internal political crises that bring about state failure and
subsequent interventions. He categorizes these as ‘revolutionary’ wars, ethnic wars, adverse

regime change, and genocide. Sometimes the states themselves are the perpetrators.

Krasner refers to the many failed, weak, incompetent, or abusive national authority structures
that exist, which limit their citizens access to social services, including health care and education,
as well as providing for their physical security and its impact on the sovereignty of states. He
notes these instances weaken or threaten sovereignty as a universal norm. Endemic violence
often erupts with exploitative political leaders, leading to low life expectancy, economic hardship
and even state sponsored genocide. These poorly governed states can generate conflicts that spill
across international borders, where transnational criminal and terrorist networks can flourish,

posing threats to international peace and security. %4

102 Introduction to David B.MacDonald, Robert G Patman and Betty Mason-Parker (Eds.) The Ethics of Foreign
Policy University of Otago, New Zealand (Hampshire England: Ashgate Publishing Limited 2007) p. 4.

103 see Leslie H. Gelb, Justine A. Rosenthal, ‘“The Rise of Ethics in Foreign Policy — Reaching a Values Consensus,”
Foreign Affairs, 82/3 (2003): 2-7 In Chapter 12, MacDonald, Patman and Mason-Parker 2007, 205 [Gelb and
Rosenthal 2003].

104 Krasner 2009 supra note 97.
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In recent years we have seen, through the Arab Spring uprisings and large revolts against
oppressive leaders, efforts by citizens to gain freedom and democracy and to establish their
human rights. Such efforts have frequently led to further repression and subsequent violence and
questions of intervention. In fact, a clear cut case of the implementation of the doctrine of the
Responsibility to Protect in Libya was prompted by such a revolt and will be presented and

analyzed in Chapter Six as a case study in the Responsibility to Protect.

IV.4 International Legal Personality: The Subjects of International Law

Many international institutions have legal personality and can exercise legal powers on the
international plane, including the UN and specialized agencies of the UN, as well as the
International Labor Organization (ILO), the European Union (EU), and the African Union (AU).
A subject or person is an entity which possesses international rights and duties and has the
capacity to maintain its rights by bringing international claims.!% States and organizations are
the normal persons on the international plane. Various entities, including non-self-governing
peoples and the individual, have a certain personality. States and some organizations have legal
personality with respect to making claims for breaches of international law, making treaties and
agreements and privileges from national jurisdictions, but the primary subjects of international
law are states. The International Court of Justice (ICJ), in its landmark Advisory Opinion in the
Reparations Case defined the criteria for international legal personality as a subject of

international law. 1% The Court stated that a subject of international law is “capable of

1%51an Brownlie, Principles of Public International Law Seventh Edition (Oxford: Oxford University Press 2005) at
57.

106 Reparation for Injuries Suffered in the Service of the United Nations. Advisory Opinion [1949] I.C.J. Rep. 174.
[Reparations Case].
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possessing international rights and duties, and...has capacity to maintain its rights by bringing

international claims.”107

Individuals traditionally existed only “as an object, rather than a subject, of international law,”1%
with no international legal rights nor legal obligations. However, certain rules of conduct in
times of armed conflict have emerged for the protection of individuals (such as civilians,
combatants, prisoners of war, the sick and wounded, and so on). These codes of conduct are
regarded as directly binding upon individuals and not merely the states. International criminal
law is concerned not only with violations by individuals of the laws of armed conflict but also
other large scale atrocities such as crimes against humanity and genocide. Thus international
criminal tribunals and the International Criminal Court have been established to prosecute

individuals accused of large scale atrocities. *%°

IV.5 The United Nations

The United Nations came into being with the entry into force on October 24, 1945 of the UN
Charter — a multilateral treaty that serves as the UN “constitution.” At the time of its conception,
it had a membership of 51 states, although there are now many more.!® The UN is an
international organization both in terms of its membership and the purposes it is designed to
advance. It is charged with peacekeeping; developing friendly relations between states; and
international cooperation regarding economic, social, cultural, humanitarian and human rights

concerns.tt!

107 Reparations Case ibid.

108 Currie 2008 supra note 19 at 73.

109 Currie 2008 ibid at 73.

110 gyergental and Murphy 2013 2013 supra note 84 at 51.
111 UN Charter Article 1.
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IV.5.1 The Legal Regime of the United Nations Charter

The UN Charter and the Security Council are critical to the development and implementation of
the Responsibility to Protect. The Charter has equipped the UN with organs and tasks and
charged it with the maintenance of peace and security and cooperation in solving problems. It
has international legal personality but it is not a State nor a super state, but rather is a “subject of
international law and capable of possessing international rights and duties.” 12 It has capacity to

maintain its rights by bringing international claims.

In the Advisory Opinion in the Reparation case...The International Court held
unanimously that the UN was a legal person with capacity to bring claims against both
member and non-member state for direct injuries to the Organization.*®

Generally parties to a treaty are the only ones bound by it. However, the UN Charter provides an

exception in accordance with the UN responsibility for peace and security.

The Organization shall ensure under general international law that States which are not
members of the UN act in accordance with principles so far as may be necessary for the
maintenance of international peace and security.!**

IV.5.2 The Prohibition of Force

The UN Charter’s Prohibition of Force and Customary International Law

Article 2 of the UN Charter binds the members to:

a) settle their international disputes by peaceful means in such a manner the

international peace and security and justice are not endangered;**®

112 Brownlie 2005 supra note 105 at 677.

1131CJ Reports (1949), 184-5, 187.

114 Brownlie 2005 supra note 105 at 689 Article 2(6) of the UN Charter.
115 Brownlie 2005 ibid 731.
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b) “refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any State or in any other manner

inconsistent with the purposes of the UN.”116

The collective right of self-defence (Article 51 of the Charter) was agreed to in general
international law but it was given express recognition in Article 51 of the Charter. Article 51 of
the Charter provides the right of a Member to self-defence.!'” Article 51 reserves the right of
individual or collective self-defence if an armed attack occur against a member of the UN until
the Security Council has taken measures to maintain international peace and security. This is

seen as an inherent right.118

The International Court indicated two conditions for the lawful use of self-defence: 1) the victim
state must declare itself as a victim and 2) the second condition is that the wrongful act must

constitute “armed attack.” 11°

...when the United States Expeditionary Force began military operations against Iraq in
March 2003, the letter to the Security Council of 20 March relied upon Security Council
resolutions as the putative legal basis of the action, rather than the principles of general
international law.?°

Acrticle 2(4) of the Charter prohibits the use of force against any state, not only member states.

The prohibition against the use of force also exists in customary international law in the Friendly

116 UN Charter; Brownlie 2005 ibid at 732.

117 Brownlie 2005 ibid at 735.

118 Brownlie 2005 ibid at 732.

119 Brownlie 2005 ibid at 735.

120 See U.N. Doc 3/2003/351. See further the U.K. letter of the same date, which also places reliance exclusively
upon the Security Council resolutions. U.N. Doc/5/2003/350 and the similar Australian letter of the same date: UN
Doc/5/2003/352.
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Relations Declaration, a UN General Assembly resolution adopted in 1970'?! which repeats this
prohibition). 22 According to the International Law Commission, the general prohibition on the
use of force, “a universally applicable customary rule, [it] is also a rule of jus cogens, or a

peremptory norm of international law — one from which no derogation is permitted.”?3

The Security Council and the General Assembly of the UN make recommendations and
decisions relating to specific issues, which involves the application of general international law.
Such practice “has considerable legal significance.”*?* There is no compulsory regulation or
system review required by external bodies to allocate responsibility. General international law,
however, provides criteria to which an international organization may be held to be unlawful.
Also, particular acts may be deemed void if they are contrary to a principle of jus cogens (rules
so fundamental to the legal order they cannot be set aside by treaty; peremptory norms, non

derogable).'?®

V. Sources of International Law

The fact that there is no law-making authority at the international level begs the question of what
the sources of international law are. In asense, normal sources such as a constitution or legislative
enactment, do not exist in international law. As a substitute, the general consent of states creates rules of
general application which become custom in international law. What is necessary is evidence of the
existence of consensus among states concerning particular rules or practice. This being the case, the thesis

will examine certain decisions as material evidence of the attitude of states toward the Responsibility to

121 Declaration on Principles of International Law Concerning Friendly Relations and Co-operation among States
in Accordance with the Charter of the United Nations, GA Res. 2625 (XXV) UN GAOR, 25" Sess., Supp. No. 28,
UN Doc. A/8028 (1971) [Friendly Relations Declaration].

122 Currie 2008 supra note 19 at 461.

123 Currie 2008 ibid at 463. Note this prohibition is qualified by the Chapter V1I exception.

124 Brownlie 2005 supra note 105 at 692.

125 Brownlie 2005 ibid at 684.
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Protect, assessing how often it has been recognized and the resulting impact. An accumulation of the
Resolutions (as will be discussed in Chapter Eight) invoking the Responsibility to Protect helps the norm to

gain in uniformity, consistency and custom.

True sources of international law are those sources or rules to which states are willing to subject
their sovereignty. The International Court of Justice (ICJ) was established in 1945 as the judicial
organization of the UN: Article 38(1) of the Statute of the International Court of Justice covers
the following sources or rules to which states are willing to subject their sovereignty which are

considered to be the most authoritative:

A. International ‘conventions or treaties,” whether general or particular; certain types of
customary rules (jus cogens) cannot be displaced by treaty;

B. International custom, as evidence of a general practice accepted as law;
C. The general principles of law recognized by civilized nations;

D. Judicial decisions and the teachings of the most highly qualified publicists of various
nations (scholarly writing) are considered as law finding, but not law making. “This
distinction is frequently referred to as the difference between “formal” (law-creating)

sources and “material” or ‘evidentiary’ (law-finding) sources...”'?

Some say Article 38.1 generally supports the positivist theory of consent. Some conclude there
is a hierarchical order; others do not. Most agree, however, that the two principal sources are

treaties and custom and general principles and judicial decisions play only a secondary role.

Law-making treaties, the conclusions of international conferences, resolutions of the UN General

Assembly, and drafts adopted by the International Law Commission as drafts have a direct

126 Slomanson, William Fundamental Perspectives on International Law (Wadsworth: Boston, USA, 2011) at 26-27.
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influence on the content of the law. What we do have in relation to the Responsibility to Protect
is an ample amount of scholarly writing which seeks to find the law-creating aspect of the
principle. It is in soft law and in these judicial decisions and the scholarly writing and material or
evidentiary sources that we will find evidence of the Responsibility to Protect’s legal nature
along with formal sources which form the basis for international humanitarian law and human

rights law. Let us examine these four sources more closely.
V.1 International Conventions and Treaties

Treaties that create general norms for the future conduct of the parties with the same
requirements for all create law. The Geneva Protocol of 1925 and the Convention on the
Prevention and Punishment of Genocide, December 9, 1948, 78 U.N.T.S. 277 are examples of
this type of treaty. The widespread ratification of a treaty can bring into existence a rule of
customary international law by which case all states, not only those party to the treaties, become
bound by the rule. “Accompanied by opinio juris and a degree of generality, the treaty can have
the effect of creating a new, corresponding customary international norm.”*?” Treaties set out

clear and precise obligations.

For example, Article 1 of the Genocide Convention provides that the “Contracting Parties
confirm that genocide, whether committed in time of peace or in time of war, is a crime under
international law.” “Such language is evidence of what a group of states considers customary
international law to be.”*?® While the UN Charter is in fact a treaty, the Responsibility to Protect

cannot be considered so.

V.1.1 Customary international law

127 Currie 2008 supra note 19 at 208.
128 Byergental and Murphy 2013, supra note 84 at 2013.
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Customary international law arises from the sustained conduct of states which they themselves
believe (for whatever reason) to be legally required. “...customary international law, unlike
treaties, is with very few exceptions universally binding. It is thus a common basis for
international legal relations among all states.”*?° Rapid change in the law does not occur in
customary law and is frequently the object of profound disagreement. Customary international
law involves rules and principles which bind all states whether or not they agreed to them in the
first instance. International Custom may be defined as k“A general recognition among states of a

certain practice as obligatory.”*%

Customary international law continues to be widely accepted along with treaties “as one of the
two principal sources of international law.” 3! Customary international law is universally
binding on all states. No particular duration of practice is required and a long practice is not
essential to establish international law. What is most important is uniformity and consistency of
the practice. Complete uniformity is also not required, nor is universality.3? There is also no
threshold number of examples of state practice required to achieve this level of customary law.
Each instance is evaluated independently according to the meaning attributed to it so that
sufficient general practice is on a case to case basis. An issue of interest to a large number of

states such as the use of force requires participation by many states.

Two actions are necessary before a rule of customary international law, however, can be said to
exist: 1) state practice — the material or objective element of customary international law visible

in the general and uniform behavior of states; and 2) opinio juris sive necessitates (or opinio

129 Currie 2008 supra note 19 at 100.
130 Brownlie 2005 supra note 105 at 6.
131 Currie 2008 supra note 19 at 187.
132 Brownlie 2005 supra note 105 at 7.
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juris) — the action of the state is only considered legally significant if it is accompanied by a

belief on the part of the state that it is legally obligatory.'*®

(a) Opinio juris sive necessitates requires the sense of legal obligation as the basis of evidence of
a general practice or consensus in the literature.as opposed to motives of “courtesy, fairness, or
morality.”*3* Opinio juris sive necessitates was coined in 1899 as the subjective element of
custom.'® In the case of Nicaragua v. United States (Merits) the Courts stated that not only must
the acts concerned ‘amount to a settled practice’ but they must be accompanied by the opinio
juris sive necessitates for a new customary rule to be formed.'3® The need for such a belief, i.e.
the existence of a subjective element, must be implicit in the very notion of the opinio juris sive

necessitates.”t3’

Motive being difficult to establish with regard to the opinio juris requirement, the Courts rely on
the express views of states themselves which can often be found in “government press
statements, conferences, summit reports and speeches before UN bodies and government
statements in national legislatures and so on.”**® Such statements and reports as they concern the
Responsibility to Protect are presented in the thesis, particularly in an attempt to establish the

intention behind the use of the norm.

By looking at practice and UN resolutions later in the thesis regarding the Responsibility to
Protect, we will consider its place under international customary law. The Security Council of

the UN was intended for implementation of the Responsibility to Protect rather than

133 Currie ibid at 188.

134 Brownlie 2005 supra note 105 at 7.

135 Gideon Boas, Public International Law; Contemporary Principles and Perspectives (UK: Edward Elgar
Publishing Ltd., 2012 [Boas 2012].

136 Brownlie supra note 105 at 7.

1371.C.J. Reports 1969, p. 44, para. 77.

138 Currie 2008 supra note 19 at 197.
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implementation by means of unilateral activity which would violate the fundamental principle of
the sovereign equality of states and the principle that no state can dictate the law to another.

Custom may be achieved as long as

a sufficient number of states adhere to a given practice and opinio juris is present and
states are acting from a sense of legal obligation (and the other requirements of
customary international law are met). If that is the case, a corresponding rule of
international law can be said to exist that binds all states, not merely those engaging in
the practice.”**°

Further, the practice according to the Court need not be in absolute rigorous conformity with the
rule in order to establish customary law. Instances of State conduct may be inconsistent with a

given rule and are generally treated as breaches of that rule, not as a new rule.*°

(b) Jus Cogens. Doctrinal and judicial opinion both support the notion that there are certain
overriding principles of international law, forming a body of jus cogens (“rules of customary law
which cannot be set aside by treaty or acquiescence but only by the formation of a subsequent
customary rule of contrary effect.”) 14t The least controversial are the prohibition against the use
of force, the law of genocide and crimes against humanity.'#> A peremptory norm of general
international law is defined as a “norm accepted and recognized by the international community
of states as a whole as a norm from which no derogation is permitted and which can be modified

only by a subsequent norm of general international law having the same character.”43

The concept of jus cogens (or peremptory norms) first appeared in the Vienna Convention on the
Law of Treaties (VCLT)4 where it as defined as a ‘norm accepted’ — recognized by the

international community of States as a whole as a norm from which no derogation is permitted

139 Currie 2008 ibid at 187.

140 Currie 2008 ibid at 193.

141 Brownlie 2005 supra note 105 at 510-511.

142 Brownlie 2005 ibid at 510-511.

143 Brownlie 2005 ibid at 512.

144 vienna Convention on the L aw of Treaties (1969) United Nations Treaty Series, Vol. 1155, 331.
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and which can be modified only by subsequent norm of general international law having the
same character.” (Art. 53 VCLT) Today jus cogens is regarded as a general definition in

international law.#®
For a norm to be considered jus cogens it must meet the following three conditions:

1. Must be a norm of general international law which makes it binding for a great majority
of states;

2. Must be accepted and recognized as non derogable by the international community of
states. The vast majority of states must bind a minority; and

3. No derogation is permitted from the peremptory norm. Deviation is not generally

accepted.

States cannot undertake actions which go against the norm of jus cogens. Jus cogns comes at the

top of a hierarchy of norms in international law.

For example, in the ICJ Advisory opinion concerning reservations to the Genocide Convention,
the Court emphasized the binding character of the prohibition of genocide, even on a state that
did not subscribe to the Convention. It determined since the peremptory character of an
international norm has important legal consequences, the exact content of the prohibition of
genocide needs to be established. The main aspect of the peremptory prohibition of genocide is

the bar on derogation from it in treaties or customary international law.

145 Jan Wouters, and Sten Verhoeven The Prohibition f Genocide as a Norm of Jus Cogens and Its Implications for
the Enforcement of the Law of Genocide (2005) 5 International Criminal Law Review 401-416 at 402 [Wouters and
Verhoeven 2005].

146 Wouters and Verhoeven, 2005 ibid at 405.
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(c) An obligation erga omnes. The concept of obligations erga omnes first appeared in the
Barcelona Traction Case before the 1CJ.**" In the famous obiter dictum the Court held that
“obligations toward the international community as a whole (obligation erga omnes) exist, in
which all states have a legal interest in their protection in light of the importance of the rights

involved.”148

There is some relationship between the norms of jus cogens and obligations erga omnes in the
case law. Wording used in the Barcelona Traction Case refers to Article 53 VCLT. Both refer to
the international community as a whole and in his separate opinion Judge AMMOUN mentioned

jus cogens linked to the concept of obligations erga omnes.1*°

Also in the Furun Zija Case, “the ICTY held that the prohibition of torture is an obligation erga
omnes and a peremptory norm of general international law.”*>® “...while jus cogens deals with
the hierarchy of norms and international public order, obligation erga omnes refer to the
enforcement of these peremptory norms.”*®! Violations of peremptory norms and obligations
erga omnes allow states not directly concerned to bring action against the offending state before
the ICJ. “...every State of the international community has an interest in the legal protection of
rights and obligations which by their content are the fundamental rules of the international
community.”*%2 When such a rule is violated, even if they are not directly affected it endangers
the legal interests of every member. Before countermeasures are taken every avenue provided

under international law should be taken and the measure should be legitimate and proportion to

147 Case concerning the Barcelona Treaties. Light and Power Company Ltd., (Belgium v. Spain) 5 February 1970,
International Court of Justice Reports 1970, 33.

148 Wouters and Verhoeven, 2005 supra note 145 at 406.

149 Separate Opinion Judge AMMOUN, Case concerning the Barcelona Treaties, Light and Power Co. Ltd. (Belgium
v. Spain) 5 February 1970, International Court of Justice Reports 1970, 325.

150 prosecutor v. Anto Furudzija, Case No IT-95-17/I-T. Trial Chamber 11, 10 December 1998, 144 and 151-154.
151 Wouters and Verhoeven, 2005 supra note 145 at 409.

152 Wouters and Verhoeven, 2005 ibid at 413.

59

www.manaraa.com



the original wrong. Also, third states should not be injured. States are usually cautious,
however, not to take illegal counter measures and therefore usually only react in clear cut cases

of breach such as genocide or aggression.!3

States that are not directly affected by a breach can bring a case before the ICJ if it can establish
a basis for jurisdiction or though other countermeasures. Part of the ‘weakness’ of soft laws is
the inability to take countermeasures against states not agreeing to the invocation of the

Responsibility to Protect.

A. General Principles of Law: Article 38(1)(c)

According to Brownlie, questions are often raised about whether “general principles” refers to
international or domestic law. He suggests General Principles of international Law refer to
“rules of customary law, to general principles of law as in Article 38(1) (c)or from judicial
decisions on the basis of existing international law and municipal analogies.”*>* According to
Currie, domestic systems of law are often used for inspiration in formulating international laws
and ‘principles of law’ generally refer to general principles of domestic law rather than general

principles of international law.>®

Modern international law relies less on general principles of law as a source of law but they are

still used to fill gaps, primarily for procedural matters.**

V.1.2 Judicial Decisions and Scholarly Writing

153 Wouters and Verhoeven, 2005 ibid at 415,
154 Brownlie 2005 supra note 105 at 19.

155 Currie 2008 supra note 19 at 101.

156 Byergental and Murphy 2013 supra note 84.
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The International Court of Justice or bodies such as the World Trade Organizations or the
International Criminal Court or other international tribunals tend to be relied upon in determining
what law is.®” While judgments and scholarly writings on international law may be relied upon
to understand or even discover the content of international law, they do not in themselves

“create” the law.

The material sources of evidence include diplomatic correspondence, policy statements, press
releases, opinions of office legal advisers, official manuals on legal questions, drafts produced by
the International Law Commission, state legislation, judicial decisions (international and
national), patterns of treaties in the same form, the practice of international organizations, and
resolutions relating to legal issues in the UN General Assembly.!®® The Writing of Publicists
includes the teaching of the most highly qualified publicists of the various nations or ‘la
doctrine.” Such a source only constitutes evidence of the law but can be influential.™>® As
suggested, the review of such documents later in the thesis provides a rich source in

understanding the legal status of the Responsibility to Protect.

More recently, resolutions and similar acts of international organizations have acquired “a very
significant status both as sources and as evidence of international law. This is true with regard to
some Security Council resolutions.”*% 1f a UNGA resolution is adopted unanimously or by an

overwhelming majority, which includes the major powers of the world, and if it is reported in

157 Currie 2008 supra note 19 at 108.

158 Brownlie 2005 supra note 105 at 6-7.

159 Brownlie 2005 ibid at 24.

160 Byergental and Murphy 2013 supra note 84 at 37.
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subsequent resolutions over a period of time and relied upon by states in other contexts, it may

well have become declaratory of international law. 6

VI. International Human Rights Law

Some of the features of the Responsibility to Protect are imbedded in contemporary international
human rights law (IHRL).1®? Hugo Grotius maintained it would be just to resort to war to
prevent a state from maltreating its own subjects.®® John Locke viewed the relationship between
the state and its citizens as one of “trust.”%* “The most influential modern representatives of this
tradition of *conscience’ as the enemy of sovereignty are the international human rights and
criminal law movements.”*% The claim to be representing humanity strengthens the authority of
new actors and justifies the use of force which is one of the reasons the moral or ethical element

of the Responsibility to Protect principle arises frequently in the literature.

International human rights law “is a set of rules established by convention or custom, codified in
international treaties and national bills of rights and focuses on the protection of the

individual.”*® It applies in times of war and peace.*®’

161 Buergental and Murphy 2013 ibid at 37.

162 Carsten Stahn, Responsibility to Protect: Political Rhetoric or Emerging Legal Norm? (2007) 101 Am. J. Int’l.
99 [Stahn 2007].

163 Hugo Grotius, Dejure Belli AC. Pacis, bk. 11, ch. 2 (Francis W. Kelsey trans. Clarendon Press 1925).

164 John Locke, The Second Treatise of Government, ch. iii, 149 in Two Treatises of Government (Peter Laslett ed.,
Cambridge University Press 1988) [Locke 1988].

185 Anne Orford, Moral Internationalism and the Responsibility to Protect (2013) Vol. 24 No. 1 The European
Journal of International Law At 104 [Orford 2013].

186 They include the 1948 Convention on the Prevention and Punishment of Genocide, the 1951 Convention Relating
to the Status of Refugees, the 1966 Convention on the Elimination of Racial Discrimination (CERD), the 1979
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), the 1984 Convention
against Torture (CAT), the 1989 Convention and the Rights of the Child (CRC), the 1990 International Convention
on the Protection of Rights of all Migrant Workers (CRMW) and the two conventions from 2006, Convention on the
Rights of Persons with Disabilities and International Convention on the Protection of All Persons from Enforced
Disappearance. Glerycz supra note 7 at 253.
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The Universal Declaration of Human Rights (UDHR) spells out the right to life, liberty and
security of person and bans torture, cruel, inhumane and degrading treatment and slavery. The
International Covenant on Civil and Political Rights (ICCPR) obliges state parties to respect and

ensure the rights to all individuals within its territory and subject to its jurisdiction.

Human rights law sits as a challenge to international laws concerned with the rights of states and
sovereignty. 1% One of the most significant developments in international law since the Peace of
Westphalia has been the growth of human rights along with the prohibition of the unilateral use
of force. The fundamental principles of human rights form part of customary or general
international law.*®® Human rights rose mainly in the work of legal philosophers such as John
Locke, Jean-Jacques Rousseau, Montesquieu and others.*’® Later on the horrors of the Second
World War of what some states did to their own populations led to the placing of provisions for
human rights in the UN Charter. This placed human rights at the centre of the international

agenda, giving importance to the rights of individuals as well as states.!’*

1) The first stage was a draft of the Universal Declaration of Human Rights which was later
adopted.

2) The adoption of the Universal Declaration of Human Rights in the form of a resolution of
the General Assembly was widely regarded as a first step toward the preparation of a

Covenant that would be in the form of a treaty.” In 1966 the GA adopted the

167 Dorota Glerycz, The Responsibility to Protect: A legal and Rights-based Perspective (2010) 2 Global
Responsibility to Protect, 250-268 [Glerycz 2010].
168 Jan Brownlie, Principles of Public International Law Seventh Edition (Oxford: Oxford University Press 2005)

[Brownlie 2005].

169 Brownlie 2005 ibid at 562.

170 Brownlie 2005 ibid at 414.

171 Currie 2008 supra note 19 at 416.
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International Covenant on Economic, Social and Cultural Rights which came into legal

force as treaties constituting a detailed codification of human rights.*’

The premise of international human rights law is that individuals have basic rights that are
recognized. Implementation and enforcement remains underdeveloped, however, and there is a

lack of robust enforcement mechanisms. 1”® In this way lex lata operates more like lex ferenda.

Human rights range from torture and fair trial to the third generation of rights (the right to
economic development and the right to health). The UN Charter provides the baseline for human
rights. Article 55 states that the UN shall promote... “universal respect for and observance of,
human rights and fundamental freedoms for all...” and Article 56 requires all members to pledge
themselves “to take joint and separate action in cooperation with the organization for the

achievement of the purpose as set forth in Article 55.”174

The Security Council began to use its power for peacekeeping and on the basis of Chapter VII of
the Charter to provide humanitarian assistance through such mechanisms as the creation of safe
areas and forceful protection of those areas. There is a lack of enforcement mechanisms,
however, in the UN, although it can recommend sanctions. The lack of enforcement

mechanisms can lead to failure of the intention to protect.

UN efforts to codify human rights led to two International Covenants adopted by the GA on 10
December 1948. The Commission on Human Rights and the Universal Declaration of Human

Rights established by the UN Economic and Social Council (ECOSOC) defines the nature and

172 Brownlie 2005 ibid at 566.
173 Brownlie 2005 ibid at 413.
174 Brownlie 2005 ibid at 556.

64

www.manaraa.com



extent of human rights. While not legally binding as such, the Declaration provides evidence of

the acceptance of certain principles as principles of customary or general international law. 17°

The main corpus of human rights standards consists of an “accumulated code” of multilateral
standard-setting conventions. One of the four general categories is the conventions dealing with
specific wrongs, such as genocide, torture or racial discrimination.!’® The domestic legal
systems of the State Parties to the given convention are the vehicles of implementation which are

monitored in the form of reports.*’”

The International Covenant on Civil and Political Rights (ICCPR) and the Optional Protocol to
the International Covenant on Civil and Political Rights (Optional Protocol)*"® allowed for
direct complaints by individuals. In response to apartheid was the International Convention on
the Elimination of All Forms of Racial Discrimination in 1966,'’° the Genocide Convention
(1966) and the Elimination of all Forms of Discrimination against Women (1979) 8. These
were followed by the Convention against Torture (1984)%8! and the Convention on the Rights of
the Child (1989)*82 and the Convention on the Rights of Persons with Disabilities'® and the

International Convention for the Protection of all Persons from Enforced Disappearance.'8

175 Brownlie 2005 ibid at 560.

176 Brownlie 2005 ibid at 562.

177 Brownlie 2005 ibid at 562.

178 International Covenant on Civil and Political Rights, 16 December 1966, 999 U.N.T.S. 171 (entered into force
23 March 1976; Optional Protocol to the International Covenant on Civil and Political Rights, 16 December 1966,
1999 U.N.T.S. 171 (entered into force 23 March 1976) [Optional Protocol]

179 International Convention on the Elimination of All Forms of Racial Discrimination, 7 March 1966, 660 U.N.T.S.
(entered into force 4 January 1969)

180 International Convention on the Elimination of All Forms of Discrimination against Women, 18 December 1979,

1249 U.N.T.S. 13 (entered into force 3 September 1981).
181 Covenant against Torture and other Cruel, Inhuman and or Degrading Treatment or Punishment. 10 December
1984, 1465 U.N.T.S. 85 (entered into force 26 June 1987)

182 Convention on the Rights of the Child, 20 November 1989, 1577 U.N.T.S. 3 (entered into force 2 September
1990)
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A state violates human rights and international law if it practices, condones or encourages any of
the following atrocities: genocide, slavery or slave trade, the murder or causing the
disappearance of individuals, torture or other cruel, inhumane or degrading treatment or
punishment, prolonged arbitrary detention, systematic racial discrimination, or a consistent

pattern of gross violation of the internationally recognized human rights.*8®

VIl. International Humanitarian Law (Laws of War) and Humanitarian Intervention

International humanitarian law (IHL) is the branch of international law that regulates armed
conflict (jus in bello). The objective of these laws is to limit the effects of armed conflict on and
alleviate the suffering of persons who are not participating in the hostilities or are no longer
involved. It does so through the use of restrictions on the means and methods of warfare. It
includes the Geneva and the Hague Conventions as well as certain treaties, case law and
customary international law. The Geneva Convention®®® and the Hague Conventions of 1899

and 1907 were drawn up as treaties relating to war and conflict.8’

183 Convention on the Rights of Persons with Disabilities, 13 December 2006, U.N. UN General Assembly in U.N.
Doc. A/61 (entered into force 3 May 2008)

184 International Convention for the Protection of All Persons from Enforced Disappearance, 20 December 2006,
U.N. Doc. A/61/488 (entered into force 23 December 2010)

185 Brownlie 2005 supra note 105 at 564

186 When one speaks of the Geneva Convention they are usually referring to the Fourth Geneva Convention of 1949
consisting of four separate international treaties whose aim is the protection of combatants and noncombatants from
unnecessary suffering. The 1864 Geneva Convention was the first codified international law treaty that aimed to
help the sick and wounded soldiers in the battlefield. The ten articles of the first treaty were initially adopted on
August 22", 1864. The second treaty was first adopted in the Geneva Convention for the Amelioration of the
Conditions of the Wounded and Sick in Armies at Sea concluded on July 6, 1906 and specifically addressed Armed
Forces a sea. It was continued in the Geneva Convention relative to the Treatment of Prisoners of War concluded
on July 27, 1929 and entered into force on June 19, 1931. A series of conferences were held in 1949 updating and
reaffirming the prior three conventions and adding a new Geneva Convention relative to the Protection of Civilian
Persons in Time of War.

187 The Hague Conventions of 1899 and 1907 constitute a series of international treaties and declarations declared at
two international peace conferences at the Hague. The first convention was in 1899 and the second in 1907. The
treaties of the 1899 conference were signed on 29 July 1899 and entered into force on 4 September 1900. The
treaties, declarations, and final act of the second conference were signed on 18 October 1907 and were entered into

66

www.manaraa.com



Both international humanitarian law and human rights law are intended to protect the life, health
and dignity of human beings. Whereas international humanitarian law applies only in times of

armed conflict, human rights law applies in times of both war and peace.

In the 19" C. war was often represented as a last resort; that is, as a form of dispute settlement.1%
This is the view adopted by the League of Nations Covenant drawn up in 1919. The General
Treaty for the Renunciation of War was established (often referred to as the Kellogg-Briand
Pact) in 1928 as a legally binding multi-lateral treaty. The Kellogg-Briand Pact comes into
prominence as the foundation of the State practice and the background to the formation of
customary law. International legal rules governing the use of armed force by states is a twentieth
century development which is closely related to the establishment of the United Nations and the
UN Security Council. Rules such as jus ad bellum (“right to war”) and jus in bello (‘law in war”)
determine the manner in which armed force may be used. These rules constitute another body of

law.

St. Augustine of the early fifth century has generally been credited with injecting the Roman
“just war” theory into early Christian theological doctrine. For St. Augustine, conquest can be
justified under certain conditions. Saint Augustine purported that an act of war requires a just
cause®® while Thomas Hobbes saw war as a necessary evil for states to protect their citizens.**

St. Thomas Aquinas, eight centuries later, argued that “just war’ required an (objective) just

force on 26 January 1910. The 1907 Convention consists of thirteen treaties, twelve of which were ratified and
entered into force.

188 1an Brownlie, , Principles of Public International Law Seventh Edition (Oxford: Oxford University Press 2005)
at 729 [Brownlie 2005].

189 See Gelb, and Rosenthal, 2003 supra note 103 at 3.

190 Thomas Hobbes, Leviathan, Oxford, 1946, 82. [Hobbes 1946].
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cause and (subjective) right intention.'®* De Vattel in the eighteenth century and other writers

placed ‘just war’ theories in the status of moral, rather than legal considerations.*%?

Hugo Grotius On the Laws of War and Peace argued war was only to be used in self-defence and
that peace is a natural state for human beings. 1% Pre-1945, Chesterman observes the origins of
humanitarian intervention can be traced to the concept of a just war put forward by the jurist
Hugo Grotius and the emerging legal restraints being placed on states ‘entering into a society of
eqlO5uals.” These and others laid the basis for today’s international morality. After the Treaty
of Versailles, sovereign states became the major players in the international arena and national
interests tended to take precedence over broader international concerns. Regulations also
developed, however, for codes of behavior decreeing war; for example the Lieber Code which

helped to found the Red Cross.'%*

This brings international law into to the realm of international morality.!®> With regard to the
writings of Emmerich de Vattel and Christian Wolff, Chesterman argues that by the early
twentieth century the Vattelians and the modern doctrine of non-intervention had won out over
the Grotians.'® In addition peaceful means of resolving conflict were strengthened by the

League of Nations Covenant’®” and the Kellogg-Briand Pact.!®® There are prohibitions against

191 Brownlie 2005 supra note 105 at 451

192 Brownlie 2005 ibid at 452

193 Hugo Grotius, On the Laws or War and Peace
http://eebo.chadwyck.com.ezproxy.library.yorku.ca/search/full_rec?SOURCE=pgimages.cfg&ACTION=ByID&ID
=V169967.

19 Introduction to MacDonald, Patman and Mason-Parker supra note 102 The Lieber Code April 24, 1863 dictated
how soldiers should behave in wartime. It also forbade the use of torture to gain confessions.

195 Jennifer Welsh. “From Right to Responsibility: Humanitarian Intervention and International Society” (2001) 8
Global Governance, 503-521; at 510 [Welsh 2001] 505; Simon Chesterman, Just War or Just Peace Humanitarian
Intervention and International Law (Oxford: Oxford Press, 2001, 295 pp.)

19 Chesterman 2001 ibid

197 The Charter of the League of Nations signed 28 June 1919

198 Welsh, 2001 supra note 195 at 510. The Kellogg-Briand pact was a 1928 agreement among signatories not to use
war to settle disputes.
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the use of armed force in the covenant of the League of Nations, and the Kellogg-Briand Pact of
1928. Prosecutions at Nuremburg of German leaders were founded on the principles of UN
Charter article 2(4) which states that “all members shall refrain in their international relations
from the threat or use of force against the territorial integrity or political independence of any
state... ” Article 2(3) requires that members settle their international disputes by peaceful means

in such a manner that international peace and security, and justice, are not endangered.!%

Chesterman again asserts there is essentially no coherent body of law?® that can or does exist
for the international system. 2% While he accepts that bodies of international law may develop in
specific issue areas, there is no overall authority that is legitimate; i.e. accepted by the relevant

parties. Not even the rule of sovereignty itself can control the behaviour of states.

Keith claims that international law determines the body of law governing the right of a state to
use armed force against one another — jus ad bellum — and the body of law governing the manner
in which states and individual may engage once armed conflict begins — jus in bello. Keith also
argues “the legality or illegality of the right to use force has no consequence for the application
of international law.” What prevails is international humanitarian law.?°> As Chesterman notes,
existing treaty law on the use of force does not permit military intervention for humanitarian

purposes.?®® According to Article 2 (4) of the UN Charter, the use of force is illegal.

19 K. J. Keith, Chapter 13 “International Security and the Law: Is International Law Still Relevant during Armed
Conflict” in MacDonald, Patman and Mason-Parker 2007, supra note 102102 at 210 (Declaration on Principles of
International Law Concerning friendly Relations and Cooperation among states in accordance with the Charter of
the UN’, G.A. res 2625, Annex, 25 UN GAOR, Supp. (no. 28), U.N. Doc A/5217 at 121 (1970). See UN Charter
http://www.un.org/en/documents/charter/chapterl1.shtmin.

200 For a *body of law’ (presumably at any level) to exist there must be a set of coherent and consistent rules which
create an environment that is predictable, efficacious and just.

2015tephen D Krasner, “The Hole in the Whole: Sovereignty, Shared Sovereignty, and International Law” (2003-
2004) 25 Mich. J. International Law 2075 at 46 [Krasner 2003-4].

202 This expression was made popular by the 1974-77 diplomatic conference which adopted the 1977 protocols.

203 Simon Chesterman, Just War or Just Peace? Humanitarian Intervention and International Law (Oxford:
Oxford University Press, 2001), 295 pp. [Chesterman 2001].
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Qualifications to this rule, however, are made in the name of self-defence (Article 51) or
collective security (in which case the Security Council may authorize the use of force if it does
so explicitly through a resolution adopted under Chapter VI1). Nevertheless, legal analysts
themselves often disagree on the status of the law in particular actions and whether new
exceptions to the prohibition on the use of force have emerged.?* Some legal scholars have
suggested that UN Article 2(4) of the Charter could support the use of force for humanitarian
purposes if it did 195not violate the “territorial integrity or political independence’ of the target
state (narrowly defined) or by consideration of the objectives related to human rights and
freedom listed in Article 1(3) . However, this argument does not overcome the UN Charter’s
purpose: “to delegitimize individual acts of war by vesting sole authority for the nondefensive

use of force in the Security Council.” 2%

Nothing in the present Charter shall impair the inherent right of individual or collective
self-defence if an armed attack occurs against a member of the United Nations, until the
Security Council has taken measures necessary to maintain international peace and
security. Measures taken by members in the exercise of this right of self-defence shall be
immediately reported by the Security Council under the present Charter to take at any
time such action as it deems necessary in order to maintain or restore international peace
and security.?%®

These provisions are the substance of debates on the question of force for humanitarian purposes
(humanitarian intervention); e.g. Kosovo and the pre-emptive or precautionary use of force as an
act of self-defence and Bush and Irag. The Kosovo case and other similar situations (Uganda,
Rwanda, and Somalia) led to the Canadian Government’s development of the Commission on
the Responsibility to Protect and introduced the shift from right to responsibility and from

intervention to protection. Kosovo and Irag will be presented later in this chapter as examples of

204 \Welsh 2001 supra note 195 at 504.

205 Welsh (2001) ibid at 506.

206 CH. VIl UN Charter: “Action with respect to threats to the peace, breaches of the peace, and acts of aggression.”
http://Awww.un.org/about un/charter chapter 7.htm
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humanitarian intervention which have been labelled wrongly as examples of the Responsibility

to Protect (being in fact neither legal nor legitimate cases of its implementation).

VIIl. Soft Law

Up to this point we have been mainly talking about the sources of lex lata or “hard law” and |
have referenced the Responsibility to Protect as ‘soft law’. This is consistent with the many
legal scholars who distinguish between lex lata (“hard law”) and lex ferenda (“soft law”). Lex
lata refers to those laws included in the formal sources (as cited above) of binding international

law which provide

a reservoir of evidence of state practice, opinio juris, or general principles, rather than a
formal source of law in itself. This evidence can then be called upon to support an
argument that some new norm is emerging or has emerged and should therefore be
recognized as lex lata or hard law in accordance with the requirements of the formal
sources of law reviewed above.?%’

Currie et al describe the concept of “soft law” as “principles with potentially great political,
practical, humanitarian, moral, or other persuasive authority, but which do not strictly speaking

correspond to extant legal obligations or rights.”2%®

As stated earlier, draft multilateral law-making treaties are generally considered as hard law.
Most important to this discussion, however, is that UN General Assembly resolutions are
generally not seen to have binding force of their own but purport to be “declaratory” of
international law. Codes of conduct prepared by UN organs, reports, official communiqués or
declarations and statements of principles which emerge from the work of non-governmental

organizations, academic institutions, and think tanks such as those already presented in the

207 Currie 2008 supra note 19 at 118
208 John H.Currie,, Craig Forcese and Valerie Oosterveld, International Law: Doctrine, Practice and Theory
(Toronto: _Irwin I aw Inc., 2007) at 156 [Currie, Forcese and Oosterveld 2007].
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description of the development of the Responsibility to Protect can generally be seen as ‘soft
law’ or lex ferenda. In addition, “the International Law Commission (ILC), an international
commission of jurists established in 1947 by the UN General Assembly, is an important source
of lex ferenda.” 2% In many fields of international law — such as environment, human rights,
trade and arms control —important principles and nonbinding norms are contained in resolutions

or other decisions of states and intergovernmental organizations.”1

Soft law remains controversial because some international practitioners do not accept its
existence. However, for most international practitioners, development of soft law is necessary to
the work of the international legal system. Soft law instruments also hold much potential for
morphing into hard law. In this case non treaty agreements are intended to have a direct
influence on the practice of states and if successful may lead to customary law. Soft law is also
convenient for good faith negotiations. It is also more flexible in avoiding uncompromising
commitments made under treaties. It is also faster than the slow development of customary law.
In addition and of importance to the development of the Responsibility to Protect, soft laws are
useful to NGOs, organizations and courts to influence governments with frequent usage till they

begin to resemble legal norms.?*

In principle a breach of a legal obligation gives rise to responsibility in international law,
whether the obligation rests on treaty, custom or some other basis. The responsibility of states
may be identified in the context of resolutions of the General Assembly of the UN and in a

number of judicial settings. “The law may require compensation for the consequences of ‘legal’

209 Currie 2007 ibid at 130.

210 Edith Brown Weiss, The President’s Message “American Society of International Law Newsletter (September
1995) in Currie, 2007 supra note 19 at 157.

211 See C.M. Chinkin “The Challenge of Soft Law: Development and Change in International Law” 38 International
and Comparative | aw Quarterly 850 (1989).
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or ‘excusable’ acts as well as illegal acts.”?*? Objective tests are usually applied to the breach to

determine responsibility.

In spite of well-developed rules, there are insufficient enforcement measures or institutions to
implement them and controversies remain even in the case of established law, rendering recourse
mostly theoretical. It is not only soft law such as is the current nature of the Responsibility to
Protect that relies on the will of states. Implementing human rights remains as one of the
greatest challenges to this area of international law, and thus remains at the root of difficulties in

establishing the Responsibility to Protect as a legal norm.?*3

It is important nevertheless that legal obligations regarding human rights are almost universally
accepted. There is widespread reliance on the Universal Declaration, the covenants and the other
specialized universal human rights treaties. At the same time, serious breaches under Chapter
VII of the UN Charter only are dealt with coercively by the Security Council on a very selective
basis. Ad hoc geopolitics with little regard for human rights often interfere with the ability of
the UN to apply human rights law. 24 These power politics can overshadow the legal standards
of human rights and the matter of enforcement or the agreed-upon Responsibility to Protect

principle which continues to prove critical to the protection of civilians.?®

Soft law may evidence the formation of customary law, guide the interpretation of treaties,
authorize the actions of international organizations such as the agreement in the Outcome
Document re the Responsibility to Protect, and give rise to ‘good faith’ duties such as a duty to

consider. Soft laws also have the advantage of testing some rules before concluding a treaty. As

212 Brownlie 2005 supra note 105105 at 435.
213 Currie 2008 supra note 19 at 442.

214 Brownlie 2005 supra note 105 at 584.

215 Brownlie 2005 jbid at 586.
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indicated, the breach of soft law, however, does not entail the same legal consequences as

binding international law or lex lata.

Although some soft law is relegated to political or moral rules that are abstract and general,
Goldmann makes the point that they often resemble much more a refined legal regime.?® He
suggests soft law can more be seen as a governance instrument which acts as a functioning
equivalent to binding international law.?Y” Perhaps this is an exaggeration of the force of soft
law, particularly in the case of the Responsibility to Protect which is subject to the Security
Council veto. The continued ambiguity of the Responsibility to Protect as soft law is part of the
need for a recognition of the connection between law and legitimacy when it comes to justifying

the authority of certain actions.

The next chapter discusses the importance of human security to the development of the
Responsibility to Protect after the Cold War and the International Criminal Court (ICC). It also
introduces the controversies that surround the notion of forcible intervention and the Laws of
War and humanitarian intervention. The Chapter also clarifies the legal foundation of the
Responsibility to Protect in the four crimes: war crimes against humanity, genocide, and ethnic
cleansing. While | have argued the Responsibility to Protect is moving toward hard law,
legitimacy arguments are often important to support its legal status (see Chapter Nine on the
legitimacy of the Libyan intervention). Because of the difficulty in establishing the exact legal
nature of the Responsibility to Protect, the Chapter outlines the peace of legitimacy arguments as

distinct from legal determinations.

216 Mathias Goldmann, We need to cut off the Head of the King: Past, Present, and Future Approaches to
International Soft law (2012) 25 Leiden Journal of International Law, 335-368 [Goldmann 2012].
217 Goldman 2012 ibid.
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Chapter Three: The Bedrock of the Responsibility
to Protect -- Legality and Legitimacy

l. Human Peace and Security

In my view, one of the primary and necessary principles at the heart of the Responsibility to
Protect debate is that of *“human security’ as was referred to in Chapter Two regarding the
creation of the ICISS Report. The principle of human security is not viewed by all in the
international environment in the same way, or with the same degree of importance, however.
One of the confounding issues is that international institutions tend to be intergovernmental with
states that are politically as well as culturally diverse. Nevertheless, the human security
paradigm shift requires a common principle involving cooperation, governance and diplomacy at
the transnational level. In fact, it is within this need for commonality and cooperation that many
of the impediments to the progress of the Responsibility to Protect principle lie. | am adamant,
for instance, that if the Responsibility to Protect principle is to be successfully implemented in
country specific situations, it requires not one nation, or even a group of nations, but broad and
effective global cooperation and institutional governance. Such cooperation cannot be developed
without some form of universality. If states act solely in their self-interest and/or unilaterally, the
threshold for agreement and legitimacy is diminished. Cooperation is essential to protect against
one or a few states taking action outside the confines of the UN Security Council if the action is
to be considered legitimate. The question of legitimacy will be exemplified further when we

look at some unilateral interventions which have taken place outside of the UN umbrella.

The human security discourse has provided a context for the Responsibility to Protect doctrine.

The term “human security” is not new and was used in the first instance by the United Nations
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during the early 1990s. The significance of this concept is its recognition of the importance of
individual rights in addition to the rights of the sovereign state. The concept has been recognized
in the UN Charter, the Universal Declaration of Human Rights and various conventions,
including the Genocide Conventions and the Geneva Convention to name a few, and thus is well
established.?*® Human security recognizes human beings as distinct from the “state.” Narrower
interpretations of the concept apply to the protection of civilians in conflict zones.?!® The most
authoritative expression of the concept of human security appears in the UN Human
Development Report (UNDP, 1994) which refers to “safety from climate threats as hunger,
disease and repression, as well as protection from sudden and hurtful disruptions in the patterns
of daily life.”?2° The UNDP Report acknowledges that state-centric analysis is no longer
sufficient to deal with transnational threats. “Famine, disease, pollution, drug trafficking,
terrorism, ethnic disputes, and social disintegration are no longer isolated events that are
confined within national borders. Their consequences travel the globe.”??! It is the tension
between these two concepts (responsibility and sovereignty) that frequently leads to conflicting

positions and acts as an impediment to the endorsement of the Responsibility to Protect.

In the Commission’s Report, it specifically states that human security goes beyond state security
to include individual security to civilians within the state. “Human security means the security
of the people — their physical safety, their economic and social wellbeing, respect for their

dignity and worth as human beings, and protection of their human rights and fundamental

218 Notes for an Address by the Honourable Lloyd Axworthy, Minister of Foreign Affairs, to the Woodrow Wilson
International Center for Scholars online at http://www.peace.ca/axworthyaddresswoodrow.htm p. 2.

219 Stephen Clarkson, and Stepan Wood A Perilous Imbalance: The Globalization of Canadian Law and
Governance (UBC Press, Vancouver-Toronto, 2010) [Clarkson and Wood 2010] at 142.

220 United Nations Development Program (UNDP) Redefining Security: The Human Dimension, (May 1994) 94.
No. 592 Current History vol. 94, no. 592 (May 1995), 229 23.

221 United Nations Development Program (UNDP) ibid (May 1995) vol. 94 no. 592 Current History, 229.
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freedoms.”?22 One of the issues at the centre of the human security debate and at the core of my
analysis is whether states are still the key agents of response. Although sovereignty has been
central to international law and international relations, new global realities have aroused
concerns in the *global community’ about states’ ability to govern their internal and external
affairs. While sovereignty and non-intervention have been inextricably linked, human rights
issues have increasingly gained prominence in decisions regarding intervention in State’s affairs.
The ICISS Report represents changes in international norms where a state’s right to ‘non-
intervention’ is contingent to some degree on its ability to protect its citizens from ethnic

cleansing, mass Killing and other human atrocities.??®

As a result, the shift that occurred from the Cold War’s protection of the territorial integrity of
the state toward the individual as the basic referent of security underlies the Responsibility to
Protect Commission’s Report. The acceptance of the Report was qualified in that it particularly
did not include such human conditions as disease but was instead narrowed to four specific areas.
This acceptance represents a change in values and practice in international society.??* People
become the focus, rather than the State. The intent was to empower people. The Commission on
Human Security Report, Human Security Now, focused on protection and empowerment.??® The
Responsibility to Protect Report suggested that inaction in conflict situations such as Srebenica
and Rwanda renders the rest of the world ‘complicit bystanders in massacre, ethnic cleansing,
and even genocide’ and refers to “gross and systemic violations of human rights that offend

every precept of our common humanity.”??® This is the strength of the conviction needed for

222 |CISS Report supra note 6 Para. 2.21.

223 |CISS Report ibid.

224 \Welsh 2001, supra note 195at 511.

225 Commission on Human Security, Human Security Now (New York, 2003), available at: http://www.human
security-chs.org/finalreport/index.html , 2.

226 Responsibility to Protect, supra note 6 para. 1.22, 1.6.
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states to take action to proceed and, while I may not agree with the United States” willingness to
act alone and to take unilateral military action in the face of the Syrian government’s chemical
attack on its own people, | fully support and understand Obama’s outrage.??” It is just such an
appalling situation that the international community committed itself to ensuring would never be

permitted to happen again.

When we consider in the thesis the need for acceptance of such a principle, one question will be
what motivates states or national and other participants in the international community to move
from self-interest based decisions to perhaps more moral precepts concerning the “other’ in the
absence of hard law? One answer may lie in the Commission’s Report itself in its reference to
moral outrage. And then, at what point does that outrage occur and what are the standards or
guidelines that must be used to make a decision to intervene on the basis of reason? | investigate
in the thesis how legitimate decisions are made in the context of the Security Council and the P5

veto.

. The International Criminal Court (ICC)

In human rights and humanitarian law, people become the focus, rather than the State. At a
conference presented by the Responsibility to Protect Center for International Human Rights at
Northwestern University School of Law in 2008, participants argued that the United States
should more actively participate in the International Criminal Court and in a hybrid legal system.

Whitley, rapporteur on the conference, noted:

As a new and emerging framework in interstate relations, R2P is grounded in the rule of
law that builds on the international legal and judicial systems. It is not, however, a legal

227_ee Ann Goodman, “Obama Urges Americans to Support Him to Punish Syria” Canadian Press, September 10,
2013 http://globalnews.ca/news/832317/obama-assads-use-of-chemical-weapons-caused-him-to-reconsider-us-
involvement-in-syria/ (accessed September 11, 2013).
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construct that imposes legal responsibility on States or international organizations that
fail to uphold R2P criteria. Rather, it shares with the ICC (International Criminal Court)
a moral commitment to ending atrocity crimes (Italicised words added)??3

The International Criminal Court was established by the Rome Statute. Article 1 of Part 1 of the

Rome Statute states:

An International Criminal Court ("the Court") is hereby established. It shall be a
permanent institution and shall have the power to exercise its jurisdiction over persons
for the most serious crimes of international concern, as referred to in this Statute, and
shall be complementary to national criminal jurisdictions. The jurisdiction and
functioning of the Court shall be governed by the provisions of this Statute.??

Article 5 of Part 2 of the Rome Statute details which crimes are eligible for investigation and

prosecution by the court:

The jurisdiction of the Court shall be limited to the most serious crimes of concern to the
international community as a whole. The Court has jurisdiction in accordance with this
Statute with respect to the following crimes:

(@) The crime of genocide;

(b)  Crimes against humanity;

(c) War crimes;

(d) The crime of aggression.?°

The ability to link the Responsibility to Protect with strengthening the rule of law through the use
of the International Criminal Court or some sort of hybrid legal system has the potential to
greatly improve the coordination and cohesiveness of international structures. 23! The ability to

build on existing structures to permit individuals to access redress mechanisms on the

228 Kelly Whitley, “The Responsibility to Protect and the International Criminal Court: America's New Priorities,”
Center for International Human Rights, Northwestern University School of Law (2008), 13
<http://www.law.northwestern.edu/humanrights/R2PICC_report.pdf> (accessed November 3 2010)

229 United Nations. “Rome Statute of the International Criminal Court,” Part 1. Article 1. “ Establishment of the
Court” http://untreaty.un.org/cod/icc/statute/romefra.htm

230 United Nations “The Rome Statute of the International Criminal Court,” 1992 Article 5, Part 2 “Jurisdiction,
Admissibility and Applicability” http://untreaty.un.org/cod/icc/statute/romefra.htm

Z1The rule of law requires nations to implement at home existing international laws. The state must be subject to
and obey the law.
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international stage through the ICC can significantly improve the international’'s community's
tools to effectively respond to mass human rights abuses or mass atrocities. (We will see in
Chapter Six on the Libyan 2011 intervention how the Responsibility to Protect and the ICC can
in fact be tied together by Security Council Resolutions and what the impact of such a ruling can
be.) This might be borne in mind when in conflict situations there are arguments made for the
referral of State Heads to the ICC, which may in fact inhibit political solutions. Mechanisms like
the International Criminal Court and the legal system seeking justice for crimes to humanity are
important.?®? But making the decision to refer is not yet solely based on any legal precedent,

neither through hard law nor customary law.

I11.  Sources of controversy since 1945

Since the adoption of the UN Charter, forcible intervention has been particularly controversial.

Controversy surrounds:

(a) “the alleged right of forcible intervention to protect nationals;”?*3
(b) Hegemonial intervention by regions without Security Council approval;?** and
(c) “Forcible intervention in the form of assistance to national liberation movements

conducting armed conflict to achieve independence.”?%

However, Article 39 of the UN Charter provides for a power of determination of the existence of
a threat to, or breach of the peace or act of aggression and permits the Security Council to
recommend measures to restore peace and security or to decide upon measures to be taken in

accordance with Articles 41 (non-forcible measures) or 42 (forcible measures) to maintain or

232 |CISS supra note 6 1.22, 1.6.

233 Brownlie 2005 supra note 105 at 739-49.
234 Brownlie 2005 supra note 105 at 739-49.
235 Brownlie 2005 supra note 105 at 739-740.
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restore peace and security.?® In consequence “...the effect of a Security Council
recommendation under Article 39 is to raise a presumption of legality in respect of the actions of

states complying with that recommendation.”?%’

But there is resistance to decisions in the Security Council regarding “...the ideological divide
between ‘East’ and “West’ each represented on the Security Council by permanent members
wielding vetoes over non procedural matters during the Cold War.” 238 This resistance hampers
the Council from fulfilling its collective security responsibilities spelled out in Chapter V11 of the
UN Charter. It continues to paralyze the Council’s ability to act. The Security Council is made
up of only fifteen states at any one time, including five permanent members as well as ten
additional members elected on a rotational basis by the UN General Assembly for two-year
terms. Article 27 stipulates that “decisions” of the SC on non-procedural matters require the
“affirmative” vote of nine members, including the “concurring” votes of the five permanent
members. According to the “veto” power, if any one of them votes against a non-procedural
resolution, it cannot be adopted. “Each permanent member, in other words, individually wields
disproportionate power in the UN system of peace and security.”?3® The veto will be discussed
further in the thesis as a continued obstacle to the Responsibility to Protect deliberations and
decisions when states act solely in their self-interest on a Responsibility to Protect resolution that

has not yet reached the status of hard law.?4°

236 Currie 2008 supra note 19 at 488.

237 Currie 2008 ibid at 491.

238 Currie 2008 ibid at 474.

239 Currie 2008 ibid at 487.

240 Currie 2008 ibid at 492 A Security Council resolution to use “all necessary means” has become synonymous with
an authorization to use force in UN practice.
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V. The Four Crimes

As has been stated the Responsibility to Protect is rooted in existing customary and Human
Rights Law (HRL) and international humanitarian law (IHL).?** The Responsibility to Protect
currently sits at the intersection of four different legal regimes: sovereign equality, the use of
force, non-intervention and the protection of civilians. The Responsibility to Protect offers an
opportunity to improve the implementation of existing legal obligations to protect populations
from genocide, war crimes, crimes against humanity and ethnic cleansing. While the ICISS
report threshold was broader, the Outcome Document limits the application to four specific

crimes that already form part of existing international legal instruments.?42

Since 1945 there have been a number of international treaties proscribing certain violations of
human rights such as the Convention for the Prevention and Punishment of the Crime of
Genocide (1948), the Genocide Convention, the Convention on the Elimination of All Forms of
Racial Discrimination (1965), the International Covenant on Civil and Political Rights (1966),
the Convention on the Elimination of All Forms of Discrimination against Women (1979), the
Convention against Torture (1984) and the 1993 Vienna Declaration and Programme of
Action.?®® “It is clear, therefore, that states at least since 1945 have been willing and able to agree
on certain universal human rights laws.”* Of course, compliance has been erratic so that the

problem is putting them into practice and enforcement. The protection of civilians regime —

241 Glerycz 2010 supra note 7.

242 Jennifer M. Welsh, Turning Words into Deeds? The Implementation of the ‘Responsibility to Protect” (2010) 2
Global Responsibility to Protect 149-154“Under both treaty-based and customary international law, States already
have obligations to prevent and punish genocide, war crimes and crimes against humanity. While ethnic cleansing is
not a crime identified specifically in law, acts of ethnic cleansing can be viewed as constituting one of the other
three established crimes.” [Welsh 2010] at 150.

243 Aidan Hehir, The Responsibility to protect in International Political Discourse: Encouraging statement of intern
or illusoryw platitude? December 20, 2011 Vol. 15 No. 8 The International Journal of Human Rights 1331-. [Hehir
2011].

24 Hehir 2011 jbid 1338.
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human rights law, humanitarian law, international criminal law and refugee law, evolved through
milestones such as the 1948 Universal Declaration of Human Rights (UDHR); four Geneva
Conventions and two Additional Protocols on international humanitarian law in armed conflict;
the two 1966 International Covenants — on Civil and Political (ICCPR) and Social, Economic
and Cultural Rights (ISECR); the 1998 Rome Statute establishing the International Criminal

Court (ICC), and the Ottawa Convention on landmines.?*

Under article 1, paragraph 3 of the Charter of the United Nations?*® the Organization is mandated
to “achieve international cooperation in ...promoting and encouraging respect for human rights
and for fundamental freedoms.” However, fundamental principles of the UN Charter such as
“sovereign equality,” the non-use of force and non-intervention in “domestic jurisdiction” have

been invoked to preclude any action. 24’

Most observers conclude that the Responsibility to Protect has not yet become a binding norm of
international law.2*® | suggest, however, as does Strauss, that if used for the development of a
continuum of civil and military action to prevent and halt only these exceptional crimes, the
necessary practice and opinio juris might be created over time sufficient to establish the
Responsibility to Protect as a norm of international customary law.?*° The universal and
unconditional nature of the legal obligation reflected in the World Summit Outcome Document
of 2005 to protect populations from genocide, war crimes, ethnic cleansing and other crimes

against humanity is clear. This obligation is primarily binding on states, but also, if these are

245 |t also includes “softer” laws like the UN Guidelines on Internally Displaced Persons and the Guiding Principles
on Humanitarian Assistance.

246 UN Charter 26 June 1945, Can. T.S. 1945 No. 7. [hereinafter UN Charter}.

247 bid. art. 2(4).

248 Jutta Brunnee, and Stephen J. Toope, The Responsibility to Protect and the Use of Force: Building Legality?
(2010) 2 Global Responsibility to Protect, 191-212 [Brunee and Toope 2010].

249 Ekkehard Strauss, A Bird in the Hand is Worth Two in the Bush — On the Assumed Legal Nature of the
Responsibility to Protect (2009) 1 Global Responsibility to Protect 291-323 at 291 [Strauss 2009]
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unable to act, on intergovernmental organizations and other actors exercising control over a

given territory.

In spite of this, as pointed out above, the Security Council cannot be relied upon to uphold these
obligations with regard to the Responsibility to Protect which represents an opportunity to give
force to human rights. We should not conclude, however, that the Responsibility to Protect
principle that emerged from the 2005 World Summit along with subsequent writing and actions
is too weak or insubstantial to be encumbered with legal responsibilities. 2° The scope of the
Responsibility to Protect regarding the four crimes has fairly precise legal meaning grounded in
existing international law. The principle is a product of the “largest ever gathering of heads of

state and government” in the World Summit and carries immense political weight.?*

The four crimes, genocide, war crimes, ethnic cleansing and crimes against humanity, associated
with the Responsibility to Protect fall under the jurisdiction of the International Criminal Court
(ICC) and evoke serious legal consequences. Protection of the individual against atrocities is a
primary responsibility of states.?®? Many of today's human rights crimes violate protection
against genocide, war crimes, ethnic cleansing and crimes against humanity. They are defined
under Article 6 (Genocide), Article 7 (Crimes against humanity) and Article 8 (War Crimes) of

the Statute.?>

Certain types of wrongdoing are punishable as crimes before both national and international

criminal courts, including:

250 Alex J.Bellamy, and Ruben Reike, supra note 77 The Responsibility to Protect and International Law (2010) 2
Global Responsibility to Protect, 267-286. [Bellamy and Reike 2010].

251 Bellamy and Reike 2010 ibid at 273.

22 Dorota Glerycz, The Responsibility to Protect: A legal and Rights-based Perspective (2010) 2 Global
Responsibility to Protect, 250-268 [Glerycz 2010].

253 The four Geneva Conventions of 1949 have become customary law and achieved universal ratification in 2006.
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e Crimes against peace — waging a war, murder, ill treatment or deportation to slave labor,
killing hostages, plunder of public or private property, and wanton destruction; and

e Crimes against humanity (Murder, extermination, enslavement, deportation and other
inhuman acts done against any civilian population, or persecution on political, racial or
religious grounds).?*

The Statute of the International Criminal Court (ICC) was signed on 17 July 1998. The Court’s
jurisdiction (Article 5) extends to the crime of genocide, crimes against humanity, war crimes
and the crime of aggression.?® “The provisions of the Statute of the Criminal Court constitute

good evidence of the offences forming part of general international law.”2%

While the extent of customary international law applicable in non-international armed conflicts is
less certain, a minimum includes the provisions of Common Article 3 to the four Geneva
Conventions — the obligation to treat humanely all persons taking no active part in hostilities.?’
Further provisions derive from the Additional Protocol Il to the Conventions. According to the
Study on Customary International Humanitarian Law by the International Committee of the Red
Cross, many of the customary rules applicable in international armed conflict are also applicable
in non-international armed conflict. As concerns war crimes, the 1949 Geneva Red Cross
Conventions require states to pass legislation to provide penal sanctions for grave breaches of the
convention and to seek out offenders and bring them to justice.?®® Individual states may be said
to be burdened with a duty under customary law to enforce the obligation, just as with the

Genocide Convention.*® While the Security Council might not be able to issue binding

254 Brownlie 2005 supra note 105 at 586.

25 Brownlie 2005 ibid.

256 Brownlie 2005 ibid at 589.

257 Ekkehard Strauss, A Bird in the Hand is Worth Two in the Bush — On the Assumed Legal Nature of the
Responsibility to Protect (2009) 1 Global Responsibility to Protect 291-323. [Strauss 2009].

28 Stephen J.Toope, Does International Law Impose a Duty upon the United Nations to Prevent Genocide? (2000-
2001) 46 McGill L.J. 187. [Toope 2000].

25 Toope 2000 at 193.
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decisions simply on the basis of its duty to implement an obligation in the area of human rights,

it can adopt an active coordinating and recommendatory role that carries long legitimacy.”2%°
IV.1. War Crimes (Article 8)

War crimes are enumerated in international humanitarian law. The most accepted definition of
war crimes is found in Article 8(2) of the Rome Statute, which reflects customary international

law. According to the Statute, a “war crime’ comprises

grave breaches of the 1949 Geneva Conventions (and their subsequent protocols)
such as willful killing, torture, causing of great suffering or extensive destruction not
justified by military necessity and (b) other serious violations of the laws and customs
applicable in armed conflict, such as attacks on civilians, humanitarians and
peacekeepers, ethnic cleansing, the use of rape as a weapon of war, forced starvation,
and the use of weapons that cause unnecessary suffering.?®

The prohibition of ‘grave breaches’ of these rules is a preemptory rule with jus cogens status.

War crimes include serious violations of human rights and humanitarian law such as inhumane
treatment, forced prostitution or forced pregnancy, subjecting detainees to mutilation, medical or
scientific experiments and enlisting and using child soldiers, causing great suffering or serious
injury, willfully extensive destruction and appropriation of property; compelling a prisoner of
war to serve in the forces of a hostile power; depriving a prisoner of war of a fair trial; unlawful

deportation; taking of hostages; and/or Intentionally attacking civilian objects.

260 Toope 2000 supra note 258 at 194.
261 Bellamy and Reike 2010 supra note 77 at 277.
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IV.2.  Crimes against humanity (Art. 7 of the Rome Statute)

Crimes against humanity are deemed to be part of international jus cogens and as a result
constitute non-derogable rules of international law. This category of crimes has been included in
the statutes of the ICTY, the ICTR and the Special Court of Sierra Leone.?®? States are obliged
to ensure that officials do not commit crimes against humanity nor must states assist other states

by supplying weapons that are used in committing such crimes.

Crimes against humanity were first mentioned in the London Charter (Article 6) establishing the
International Tribunal for the prosecution of major war criminals in the aftermath of the Second

World War where it defines crimes against humanity as

[N]amely, murder, extermination, enslavement, deportation and other inhumane acts
committed against any civilian population, before or during the war, or persecutions on
political, racial or religious grounds...whether or not in violation of the domestic law of
the country where perpetrated (Article 6(c)).2®3

Any of the following acts when committed as part of a widespread or systematic attack against
any civilian population constitute crimes against humanity: Murder; Extermination;
Enslavement; Deportation; Imprisonment in violation of fundamental rules of international law;
Torture; Sexual violence: rape, sexual slavery or enforced prostitution, forced pregnancy or

sterilization; Persecution; Enforced disappearance; Apartheid; or Other inhumane acts. 264
IV.3. Genocide (Art. 6 of the Statute)

Provisions of the Convention on the Prevention and Punishment of the Crime of Genocide oblige

the United Nations to act to prevent genocide. Beyond this, there is an erga omnes obligation (an

262 See Article 2 of the Statute of the Special Court for Sierra Leone, Report of the Secretary-General on the
establishment of a Special Court for Sierra Leone, Enclosure, S/2000/914, October 2000, 21 et seq.

263 Bellamy and Reike supra note 77 at 278.

264 Brownlie 2005 supra note 105 at 590.
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obligation of such importance to the international community that all states have a care towards
its fulfillment by the United Nations to the international community to prevent gross violations
of human rights).?%> As a consequence, the United Nations is legally and morally obliged to

address genocide.

For the purpose of the Statute ‘genocide’ means any of the following acts committed with intent
to destroy...a national, ethnical, racial, religious group: (a) killing; (b) causing serious bodily
harm (c) inflicting conditions calculated to bring about physical destruction; (d) preventing births
within the group and (e) forcibly transferring children to another group. The legal responsibility
of states in relation to genocide is clearly codified in the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide and is generally considered to be jus cogens and therefore
part of customary international law. Under the Genocide Convention resolution 96(1) of the
General Assembly Dec. 11" 1946 it was the intention of the UN “to punish genocide as a crime

under international law.” The principles underlying the convention are binding on states.

The Convention prohibits genocide, provides a clear definition of the crime, and articulates the
duty to prevent and punish perpetrators. Article 1 of the Convention prohibits the crime of
genocide, and establishes the duty of states to actively prevent the crime and punish perpetrators.
Article 2 provides the definitive definition of genocide that has been subsequently adopted by the
International Criminal Tribunals for former Yugoslavia and Rwanda (ICTY, ICTR) and Rome

Statute of the International Criminal Court (ICC).2%

265 Stephen J. Toope, supra note 258 Does International Law Impose a Duty upon the United Nations to Prevent
Genocide? (2000-2001) 46 McGill L.J. 187 [Toope 2000].
266 Shirley V. Scott, International Law in World Politics: An Introduction (London: Lynne Rienner Publishers)

2010
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The crime of genocide derives from the Advisory Opinion of the International Criminal Court on
Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide of
1951 in which the Court held that the provisions of the Convention express pre-existing
customary international law and obligations erga omnes. “Furthermore, the Court held that the
norm prohibiting genocide constitutes jus cogens and, thus, was binding upon all States

regardless of their ratification or signature of the Convention.”?%’

| argue, as Strauss has done, that paragraph 138 in the Summit Outcome Document created an
additional obligation to protect civilians and in this way the Responsibility to Protect is a new
international norm separate from existing legal obligations by configuring a permanent duty to
protect civilians. The onus of protection falls on the international community and all states are
now burdened with the responsibility to take action.?%® In the case of Bosnia and Herzegovina v.
Serbia and Montenegro specific obligation of States to prevent and punish genocide were
identified. If there is in fact a collective legal obligation of the international community, “failure
to implement would entail some legal sanctions.”?%® The obligation to prevent genocide was a

duty of conduct of States involving positive obligations under international law.2”
IV.4. Ethnic Cleansing

While ethnic cleansing has no legal significance, certain actions are understood to constitute the

act of ethnic cleansing such as the “destruction of houses, crops or wells, widespread sexual

267 The Court confirmed its earlier statements of 1951 and 1996 in the judgement of 6 February 2006 in the case of
Armed Activities on the Treaty of the Congo (New Applications, 2002) Democratic Republic of the Congo vs.
Rwanda), General List No. 126, para. 64.

268 Strauss 2009 supra note 249

269 Strauss 2009 ibid at 318.

270 Case concerning the application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro). Judgement of 26 February 2007, General List No. 92 Strauss
316.
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violence or killings.”?* The crimes associated with ethnic cleansing (forced displacement of
civilians) have been prohibited as war crimes and crimes against humanity. There are no
specialised conventions that clarify their scope and established a duty to prevent them and punish

the perpetrators.

V. ‘Humanitarian Intervention® and the Legitimacy/Legality Debate

Law itself, however, is not always sufficient. The English School of International Theory
suggests that law is not infinitely malleable and a justification must be plausible to others.?"2
There are important normative restraints and states do recognize the need for legitimacy.
Governments recognize the importance of accountability and do strive to give reasons for their
action to be defensible within the existing rules rather than saying the rules are irrelevant.?”® As
we will see, an action that is considered illegal may still be considered as legitimate by some,
affording the action greater weight and authenticity in spite of its illegality. By looking at
examples of interventions in Kosovo and Iraq prior to the existence of the Responsibility to

Protect, we will see how this works.

As has been described, in the 20th century there was a proliferation of international institutions
with power to intrude into the autonomy of states and individuals which has provided increased
opportunities for the separation of the exercise of power from the will of the state. In the
national context there is often demanding scrutiny given to the systems of law which provide
assurance in democratic countries that the exercise of power is legitimate.?”* But at the

international level this is not so much the case and much debate is carried on about what may

271 Strauss 2009 ibid.

272 The English School was a dominant force in the teaching of international relations in the 1970’s.

273 Chapter Five Macdonald, Patman and Mason-Parker supra note 102.

274 C.A.Thomas, “The Concept of Legitimacy and International Law” LSE Law, Society and Economy Working

Papers 12/2013 London School of Economics and Political Science, Law Department at 2 [Thomas 2013].
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constitute “the legitimate exercise of power beyond the nation state.”?” In addition, more
recently, unlike in the past, philosophers, lawyers and social scientists have recognized the
importance of legitimacy to justify forms of power leading to questions about why people should

comply with international law given its sketchiness, ambiguity and lack of authority.?’

The language of legitimacy and of crisis are often linked. Sometimes the crisis can be addressed
by international law and sometimes international law constitutes the crisis.?’” As will be shown,
the NATO bombing of Kosovo raised a lot of questions about “the legitimacy of international
actors, international norms and the international legal system as a whole.”?® One of the
concerns of international law is its ability to be used subjectively which renders the application
inconsistent.?’® Something may be called legitimate or illegitimate not because they are in
concurrence with a particular normative framework but because of subjective reasons which are
being used authoritatively.?®® The concept of legitimacy appeals to international law scholarship
and lawyers to consider how the tools of their trade are being and should be used. Lawyers have
a responsibility to reflect on motivations for their action and on their role as propagators of

power and subjugation.?!

The etymology of the term *legitimacy’ derives from the Latin legitimus (lawfully, as derived
from lex (law).?82 There are generally two main legitimacy categories: legal legitimacy and

moral legitimacy.?®® Legal legitimacy assesses actions according to particular normative

275 Thomas 2013 ibid at 2.

276 Thomas 2013 ibid at 3.

277 Thomas 2013 ibid at 3.

278 Thomas 2013 ibid at 4.

279 See James Crawford “The Problems of Legitimacy Speak” (2004) 98 AJIL Proceedings 271 referring to
“fuzziness and determinacy” in Thomas 2013 ibid at 4.

280 Thomas 2013 supra note 274.

281 Thomas 2013 ibid at 5.

282 Thomas 2013 ibid at 7.

283 Thomas 2013 jbid at 6.
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frameworks and provides “an exclusionary reason for compliance even in the face of opposing
moral considerations.”?® Legal validity in international law is not always easy to determine, thus
the focus of the thesis includes moral legitimacy as well as to strict legality. Legal validity, like
positivist law, requires the law to be created in accordance with the correct legal process and is
entirely separate from moral obligation; rather it is established as a perfectly formal fact.?%® The
natural law tradition, on the other hand, requires law to be true to the laws of nature and justice.
“Although laws that lack moral legitimacy retain their status as law, they are defective in that
they fail to achieve the quality of moral obligation that should be experienced in relation to

law 11286

Moral legitimacy raises issues about who has the right to rule and how the exercise of power of
one actor over another can be morally justified. Moral legitimacy is therefore central to the
description and evaluation of the exercise of power through law.?8" It makes an argument about
why a certain international law is worthy of compliance (although admittedly there are
sometimes competing normative rules that are meant to govern action). A determination of
legitimacy can give cause for a belief in an action independent from coercion or mere self-
interest.?® In the final analysis one may consider arguments for legitimacy, in enforceability and

in compliance.?®® In Harold Koh’s and Abram Chayes work?® “legitimation is the process by

284 Thomas 2013 ibid at 7.

285 Thomas 2013 ibid at 9.

286 Thomas 2013 ibid at 10.

287 Thomas 2013 ibid at 13.

288 Thomas 2013 ibid at 14.

289 Thomas 2013 ibid at 15.

2% See Harold Koh, “Why do nations obey International Law” (1997) 106 Yale Law Journal 2509 and Abram
Chayes and Antonia Handler Chayes, “The New Sovereignty: Compliance with International Regulatory
Agreements”(1998) in Thomas 2013 ibid at 16.
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which actors come to believe in the normative legitimacy of an object.”?®* “A legitimate order

deserves recognition.”?%2

Much of the literature regarding legitimacy and international law addresses the legitimacy of the
use of force across state boundaries.?®® Legitimacy arguments can show why certain regimes
may or may not be worthy of support and help to explain what may appear to be an inconsistency
in normative decisions. The doctrine of humanitarian intervention has a tenuous basis in current
international customary law, and, as will be shown, this sometimes renders Security Council

action legally questionable.?%*

The issue of humanitarian intervention is very complex, not only from the ethical and political
point of view but also (and possibly particularly) from the legal point of view. The issue of the
legitimization of humanitarian intervention with the aim of stopping massive human rights
violations are under scrutiny in the thesis. Those who do not support humanitarian intervention
tend to be cultural pluralists, while those in support of it argue for its legality and legitimization
on the basis of moral universality rather than relativism.?®> The debate on the universality of
human rights “... spans civilizations and scientists from the Islamic world, sub-Saharan Africa,
and the Far East take part in it...” and there is no unanimity in thinking even in Western
thought.?®® And I would suggest this is also true for the acceptance of the Responsibility to
Protect principle. Decisions that an action in the name of the Responsibility to Protect be

denounced as illegitimate will render it more difficult to be used the next time. This provides a

291 Thomas 2013 ibid at 16.

292 Jurgen Habermas, “Cosmopolitanism and the Evolution of Society” (1979) in 2013Thomas ibid at 19.

2% Thomas 2013 ibid at 28.

2% Independent International Commission on Kosovo, The Kosovo Report (Oxford), 23 October 1999, at 4.

2% Herzy Zajadlo, , “Legality and Legitimization of Humanitarian Intervention: New Challenges in the Age of the

War on Terrorism” (Feb. 2005) 48, (6) The American Behavioral Scientist; ProQuest Business Collection, at 653.
[Zajadio 2005].
2% 7ajadlo 2005 ibid at 654.
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challenge for the legal argument alone, and pushes the need for arguments for legitimacy in
action. In addition, the war on terrorism has increased the number of questions and skepticism
about humanitarian intervention with fears that intervention is motivated by strategic national
interests.?%’ Realpolitik means that it is not just a cultural pluralism/universalism debate but that

there are concerns over resource grabs, ongoing neo-imperialism and other such concerns.

However, while some have argued that intervention is a cover for colonial and religious motives,
| would agree with Wheeler that “present day interventionism is aimed mainly at “saving
strangers.”?®® In the doctrine of international law, the definition of humanitarian intervention is

limited to

those actions of military and forced character determined by humanitarian motives and
aims of the intervening states group of states, or international organizations without the
permission of the state within whose territory intervening takes place.?®

Interventions at the international level are sometimes interpreted as legitimate actions, but there
is no legal justification given for doing so. In my own definition of legitimacy and its application
in Chapter Nine, | argue that a strong definition of legitimacy for intervention should include at
minimum the soft law of the Responsibility to Protect. Some cases, such as Kosovo below, have
gained some legitimacy through the international community, even though they were illegal at
the time. 1 am convinced that such decisions undermine the current standing of the
Responsibility to Protect as it was intended, leaving the international community defenceless
again in the face of human atrocities and genocide. Ethics, politics, and law together must be

considered when analyzing humanitarian intervention. “Only a holistic approach makes it

297 Zajadlo 2005 ibid at 654.

2% N.J.Wheeler, Saving Strangers: Humanitarian Intervention in International Society (Oxford, U.K.: Oxford
University Press, 2002) at 658 [Wheeler 2002].

2% 7ajadlo 2005 supra note 295at 658.
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possible to elaborate a position free of internal considerations.”*® To demonstrate how
important interventions of the past prior to the Responsibility to Protect have been interpreted I
have elaborated on two cases below: Kosovo (1999) and Iraq (2003). There is no doubt in my
mind that these two interventions strengthened the international community’s need for a norm

that articulated criteria for intervention.
V.1  Kosovo (1999)

One example of the contest between what has been regarded as legitimate and/or what has been
regarded as legal is illustrated through an analysis of the Kosovo intervention in 1999. Kosovo
was ultimately deemed to be illegal but legitimate. Britain argued it was legal. However, its
legality proved to be questionable in the absence of Security Council approval. George
Robertson, Secretary of State for Defense, (Br.) also argued NATO was acting within

international law.

Legal justification rests upon the accepted principle that force may be used in extreme
circumstances to avert a humanitarian catastrophe. The use of force can be justified as an
exceptional measure in support of purposes laid down by the UN Security Council but
without the Council’s express authorization when that is the only means to avert an
immediate and overwhelming humanitarian catastrophe.>%

Britain tried not to make this a precedent by referring to specific Resolutions of the UN (1199
and 1203)%% that Kosovo constituted a threat to peace and security in the region and that there

was a major humanitarian crisis. They referred to Chapter VII resolutions in cases where the use

300 Zajadlo 2005 ibid at 659.

301 “Memo on International Legal Issues Arising in the Kosovo Crisis” submitted by Paul Vaughan Lowe to the
House of Common Foreign Affairs Committee 25 March 1999] Chapter Five Macdonald, Patman and Mason-Parker
supra note 102.

302 S/RES/1199(1998) United Nations Resolution 1199 23 September 1998 on the situation in Kosovo, demanding
that hostilities be ceased and a ceasefire be instituted. http://www.un.org/peace/kosovo/98sc1199.htm

S/RES/1203 (1998) United Nations Resolution 1203, 24 October 1998, on the agreement between The Federal
Republic of Yugoslaviaj and NATO and that it comply with previous resolutions and OSCE verification missions.
http://Aoww.un.org/peace/kosovo/98sc1203.htm
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of force is acceptable when it is the only means available to prevent or end a humanitarian
catastrophe. NATO had in fact breached the specific UN Charter Provision in Article 2(4) and
51 and Russia, China and India opposed. Russia, China and Namibia tried to stop the bombing.
Their resolution was opposed by the others on the grounds of the need to end humanitarian
crises. In many ways this sets a precedent for the later establishment of the principle of the
Responsibility to Protect and further attempts to clarify and legalize humanitarian intervention

under specific circumstances.

NATO?’s intervention in 1999 into Kosovo set a precedent (prior to the Responsibility to Protect)
which prompted numerous discussions regarding legality/illegality and legitimacy versus
illegitimacy.®® NATO launched an airstrike and invoked the “necessity to save the innocents
and to react to atrocities in the FRY’s province of Kosovo.”% It invoked UN Security Council
Resolution 1199 in September 1998 which expressed grave concern over the fighting in Kosovo
and the excessive and indiscriminate use of force by Serbian Security forces and the Yugoslav
Army which was causing large numbers of civilian casualties.3% Serbia had essentially begun an
act of ethnic cleansing. The key issue in the intervention between the government of the former
Republic of Yugoslavia and the Kosovar Albanian rebels (Kosvo Liberation Army or KLA) in
1998 is that NATO began military action in Kosovo without UN Security Council approval.
The common question asked is whether the military intervention into Kosovo is justified

according to a legal and/or a just war perspective. The legality and the morality of the decision

303 Lauras M Herta, “Jus in Bello and the Solidarist case for Humanitarian Intervention: From Theory to Practice”
(2013) LVIII, 1, Studia Ubb, Europaea 5-48 at 21 [Herta 2013].

304 Herta, 2005 lbid at 34.
305 Security Council Resolution 1199 S/RES/1199 (1998) 23 September 1998 demanding a ceasefire in Kosovo.
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to wage the war (jus ad bellum) and the morality of the means used in the war (jus in bello)

needs to be considered in making such an international law determination.3%

In legal terms, NATO’s intervention without UN Security Council authorization was technically

“a breach of international law as codified by the 1945 UN Charter.”®*” Article 2(4) reads:

All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations.>%

NATO’s failure to seek Security Council authorization since agreement was unlikely to have
been obtained and the Responsibility to Protect provision did not exist has received criticism in
spite of the fact it provided three legal justifications for the use of armed force (refugee flows,
inter-ethnic violence, and human rights and minority rights violations, as referred to in the 1948
Declaration of Human Rights and the 1949 Geneva Conventions). 3% The claim of legal

legitimacy has been widely disputed.31°

As mentioned, an aid to determining the legitimacy of an action is through just war theory. It
was clear something had to be done and proponents claim that “the humanitarian imperative did
indeed outweigh the legal constraints according to just war criteria.”®!! Those in favor of
intervention argue that diplomatic efforts were exhausted and only military action was left.

There was no reasonable alternative. Critics claim the diplomatic efforts were confusing and

308 Emily Schroeder, “The Kosovo Crisis: Humanitarian Imperative versus International Law” (2004) 28.1 The
Fletcher Forum of World Affairs, 179-200 On March 24, 1999 the United Nations Security Council at 179
[Schroeder 2004].

307 Schroeder 2004 ibid at 180.

308 UN Charter 1945 Article 2(4) “Coupled with Article 2(3) which imposes an obligation of UN members to settle
their international disputes by peaceful means, it is a dramatic affirmation of the sea change in international legal
thinking that had been presaged by near-universal ratification of the Kellogg-Briand Pact several years before.
(Currie 2008)

30% Schroeder 2004 supra note 306 at 184.

310 Schroeder 2004 ibid at 182.

311 Schroeder 2004 ibid at 183.
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NATO acted too rashly leading to questions about NATO’s credibility. Did NATO have no
alternative but to intervene?®2 Supporters of the action argue that the humanitarian imperative
was more compelling than the legal constraints. Critics argue that the level of violence was not
yet severe enough and intervention would set a precedent for future military intervention without
Security Council approval.®® My argument is that the Kosovo intervention mainly served to
stress the need for a new international norm to help clarify the legality and legitimacy of
humanitarian intervention and to help prevent atrocities in the future. In my view the action in
the absence of legal authority and the new norm of the Responsibility to Protect is both illegal

and illegitimate.
V.2 Irag (2003)

Similarly, the Iraq war occurred prior to the approval in the United Nations in 2005 of the
Responsibility to Protect and has been said to have been illegal but legitimate. The primary
justification for the invasion of Iraq and the use of force was Iraq’s development of weapons of
mass destruction (wmd) in defiance of 12 years of UN resolutions demanding Iraq’s
disarmament. The British Prime Minister Tony Blair also supported regime change in Irag on
humanitarian grounds and wanted to rid the world of Saddam Hussein. (I will later show in
Chapter Nine how the motive of regime change can also prove to be a strong impediment to
building any sort of nationwide trust in the Responsibility to Protect). The British Prime
Minister disagreed with President Bush who argued the UN was irrelevant.®** In late January

2003 the UK agreed with the US that Iraq was in breach of Resolution 1441 but France, Russia

312 Schroeder 2004 ibid at 183.

313 Schroeder 2004 ibid at 184.

314 United Nations Resolution 687 S/RES/687 (1991) adopted on 3 October 1991 regarding the boundary between
Irag.and Kuwait and setting out terms for Iraq to comply after losing the Gulf War.

98

www.manaraa.com



and Germany believed inspection should be given more time.2%® It must also be recognized that
the war on Irag was prompted by the terrorist attacks of September 11, 2001 on the United States
which brought about a change in US foreign policy in the form of the ‘Bush doctrines.” The
change, according to the US, allowed for it to take pre-emptive action in anticipatory self defense

rather than simply responding, as called for in the 2005 agreement.

However, Article 51 and the right to self defense does not apply since Iraq did not attack the
United States and there was no proof an attack was imminent.3! UN Security Council
Resolutions also did not provide for the use of force but simply required compliance from

Irag.3!” The US and the UK used Irag’s noncompliance as a ‘quasi-legal’ justification. The
Security Council Resolution 1483, approved on May 22, 2003, two months after the beginning of
military operations in Iraq, did not condemn the operation. Rather, it verged on providing a
justification for the intervention and providing some legitimacy.3'® Security Council Resolution
1511 approved October 16, 2003 came the closest to justifying the intervention ex post facto. It
authorized a “multinational force to take all necessary measures to contribute to the maintenance
of security and stability in Irag.”**® In spite of this, UN Secretary General Kofi Annan scolded

the US for attacking Iragq without UN approval.>?

315 Chapter Five Macdonald, Patman and Mason-Parker supra note 102 at 94; S/RES/1441(1992) United Nations
Resolution 1441, 8 November 1992, offering Saddam Hussein an opportunity to comply with previous resolutions
regarding disarmament as set out in previous resolutions. http://www.un.org/Depts/unmovic/documents/1441.pdf
316 Schroeder 2004 supra note 306 at 190.

817 Security Council Resolution 1441 S/RES/1441 (2002) 8 November 2002 offered Iraq another opportunity to
comply with previous resolutions.

318 Security Council Resolution 1483 S/RES/1483 (2003) regarding post conflict restoration.

319 Security Council Resolution 1511 (2003) of October 16, 2003 calling for a multinational force.

320 Schroeder 2004 supra note 306 at 192.
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V.3  The Kosovo and Iraqg Fall-Out

Wheeler points to the difference between illegal acts that can be legitimate and legal acts that are
also illegitimate in reference to Kosovo and Iraq. While Russia and China argued intervention in
Kosovo breached international law, the Security Council voted 12-3 that “an imminent threat of
genocide amounted to mitigation by virtue of exceptional circumstance.”*?* This provided for
legitimacy but not necessarily legality. On the other hand the Security Council voted against
US/British action in Irag, making it illegal and illegitimate.3??> A substantive consideration of the
meaning of legitimacy along with the determination of legitimacy appears in Chapter Nine in the

analysis of the Libyan intervention.

On the one hand, Chesterman argues that the notion of humanitarian intervention which emerged
in the nineteenth century was not necessarily a legal right, but was mainly a matter of politics,
policy, or morality.3? On the other hand, international lawyers such as Fernando Teson and
Christopher Greenwood,%** draw attention to the notion of an intervention which runs parallel to
the Charter, citing cases from the 1990s,3% largely carried out by Western governments as state
practice supportive of a new customary rule which privileges custom over treaty — a

controversial move from the perspective of the Vienna Convention.?® However, this appears to

321 Macdonald and Patman 2007 supra note 102 at 237.

322 Stephen Haig, David B. MacDonald and Robert G. Patman Conclusion: Some Reflection on Ethics and Foreign
Policy.(2007) at 237.

323 Simon Chesterman, Just War or Just Peace? Humanitarian Intervention and International Law (Oxford:
Oxford University Press, 2001), 295 pp.

324 See Fernando Teson, Humanitarian Intervention; Christopher Greenwood, “International Law and the NATO
Intervention in Kosovo,” (2000) 49(4) International and Comparative Law Quarter; 926-934. [Teson 2000].

325 The cases that would be included are Liberia (1990-1992), northern Irag (1991), Bosnia and Herzegovina (1992-
1995), Somalia (1992-1993), Rwanda (1994), Haiti (1994), Albania (1997), Sierra Leone (1997-present), Kosovo
(1998-1999), and East Timor (1999).

326 As Chesterman has argued more recently, “Since clear treaty provisions prevail over customary international law,
an ordinary customary rule allowing intervention is not sufficient to override Article 2(4). The only way
intervention for purposes beyond those of self-defence of collective security could be considered legal is if such
interventions had acquired the status of jus cogens.” See Michael Byers and Simon Chesterman, “Changing the
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favor Western states over those such as China, Russia and India. Divergent views held by China
and Russia and sometimes India are, as we shall see, serious impediments to the implementation
of the Responsibility to Protect. Chesterman’s reading of these alleged cases of humanitarian
intervention lacks “the necessary opinio juris that might transform the exception into the rule.”?
The main point is that the right of humanitarian intervention challenges traditional legal
approaches to sovereignty in international law and brings to the fore the human rights legal
regime.3?® Chesterman also raises concerns that humanitarian intervention is likely in practice to
license self-interested interventionism under the guise of humanitarianism; and secondly, could
jeopardize the international rule of law. In my view unilateral intervention or intervention as a
‘coalition of the willing” in support of the Responsibility to Protect should not be considered as a
legitimate alternative to collective action under the Charter. Some interventions in the post-Cold
War period involved host-state consent and Security Council resolutions that invoked Chapter
VII. This condition may support Pillar Two of the Responsibiliy to Protect but Pillar Three
becomes necessary when the state itself is the perpetrator and the international community

decides it must act to save civilians.

The purpose of the ICISS was to give some legitimacy to the negative views and experiences of
humanitarian intervention without consent through a new principle of responsible sovereignty.
Nicholas Wheeler®?® and the ICISS both argue that there is a consensus on humanitarian

intervention and its development in international relations which was reached through a more

Rules about Rules? Unilateral Humanitarian Intervention and the Future of International Law”, in J.L Holzgrefe,.
and Robert O. Kechane, eds., Humanitarian Intervention: Ethical, legal and Political Dilemmas (Cambridge:
Cambridge University Press, in press) [Holzgrefe and Keohane in press].

327 Simon Chesterman, “Just War or Just Peace? Humanitarian Interventions and International Law” (Oxford:
Oxford University Press, 2011) at 87.

328 Chesterman 2011 ibid at 506.

322 Nicholas J.Wheeler, Saving Strangers: Humanitarian Intervention in International Society (Oxford: Oxford
University Press, 2000), 336 pp [Wheeler 2000].
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expansive definition of what constitutes a threat to international peace and security. There is an
increasing awareness of conflict and suffering around the world due to an expansion of
communication and information technology as well as human rights norms.3 The growth in
awareness can also be seen in the presence of non-state actors who support the principle. Welsh
suggests the ICISS has three goals: “(1) to develop the debate on humanitarian intervention; (2)
to find a global consensus on how to take action; and (3) to find new ways of reconciling the

principles of intervention and state sovereignty.”33!

In Wheeler’s book, Saving Strangers, he makes an argument that pluralism in the international
area has been overcome through the recognition of the norm of humanitarian intervention.®*? |
would argue that humanitarian intervention can be a legitimate exception to the rules regarding
non-intervention and the prohibition against the use of force if it follows the principle of the
Responsibility to Protect as it was first created. This supports the larger constructivist claim (see
Chapter Five on theoretical perspectives for further explanation) that state actions will be
constrained if they are not legitimate but new norms, if brought into existence, can enable new

practices to develop.

Both Wheeler and the ICISS support the norm of humanitarian intervention when all other
diplomatic actions have failed. This permits states to legitimately employ military force against
another state in order to protect civilians in danger. As has been substantiated earlier, this
represents a shift in the norms of international relations from the rights of states to claim
sovereignty as authority toward a new moral stance of sovereignty as responsibility. The

problem with the earlier humanitarian interventions is that they were conducted without UN

330 Welsh 2001 supra note 195 at 510.
331 Welsh 2001 ibid at 510.
332 Wheeler 2000 supra note 298.
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approval and no rule or norm was available to allow for a legal decision. State responsibility
obliges the state to assure a minimum standard of human rights, not only internally, but within
other states. The challenge is that both must adopt some sort of universality to be implementable.
As has been suggested, the question of ‘universality’ in the international milieu is disputed by

some.
According to the ICISS, sovereignty implies a dual responsibility:

Externally — to respect the sovereignty of other states, and internally, to respect the
dignity and basic rights of all the people within the state. In international human rights
covenants, in UN practice, and in state practice itself, sovereignty is now understood as
embracing this dual responsibility. Sovereignty as responsibility has become the
minimum content of good international citizenship.>*?

For the ICISS, this moves beyond the ‘right to intervene’ to the ‘Responsibility to Protect’ and
takes into account the individual or citizens as well as the state. Neither Saving Strangers nor the
Report of the ICISS actually provide a legal argument that overcomes sovereignty of the state.
The ICISS and Teson admit that it is not possible to claim the emergence of a new principle of
customary international law. Rather, they lay claim to ‘an emerging guiding principle.” 334
However, as the thesis argues this emerging norm may be said to be evolving toward that legal

end.

There is also a connection between the rights of an individual and self-determination.®*® When
an individual is so threatened that he or she can no longer be truly self-actualizing, then their
rights have been infringed upon. This is an occasion for the principle of Responsibility to
Protect to be drawn upon, particularly in a case where a population is suffering serious harm as a

result of internal war, insurgency, repression or state failure, and the state involved is either

333 |CISS #1.35 supra note 6 at 8.
334 Welsh 2001 supra note 195.

3% Welsh 2001 ibid at 511.
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unwilling or unable to stop the harm. In such a case the principle of non-intervention must yield
to the international responsibility to protect.>*® But this does not mean that the protection of
populations must involve or lead to an intention to reshape societies in a Western, liberal
democratic image, as is feared by many states. The concept of regime change, and the actions of
rebuilding and peace building along with the nature of a new government will be discussed in

greater depth in the concluding portion of the thesis.

One of the questions that must be asked in these circumstances as an aspect of the criteria for
legitimacy is whether there is *sufficient harm’ to justify action. As Wheeler argues, the
threshold of suffering needs to be high enough for other states to even consider the risk to their
own armies and the reaction of their own citizens. The ICISS Report recommends intervention
“where there is a large-scale loss of life —with or without genocidal intent — that results either
from deliberate state action or the immense failure of state capability, or where there is large-
scale “ethnic cleansing’ which takes place in the form of killing, rape, torture, or mass

expulsion.”®3" In the UN Outcome Document this was further refined to the four crimes.

In the transnational nature of today’s security threat and although the potential for interstate war
should be guarded against, it is arguably not the most significant threat to humanitarian values in
modern international society. The ICISS Report notes that most of the threats of war today are
not interstate but rather occur with the killing of civilians and these numbers have increased
dramatically.®*® The Report favors the United Nations as the body for managing international
peace and security and this type of contemporary conflict. Wheeler also suggests that in the 21

century there is a greater degree of agreement on the meaning of moral principles concerning

33 The Responsibility to Protect: Research, Bibliography and Background, Supplementary volume to Report of the
International Commission on Intervention and State Sovereignty supra note 6.

37 ICISS ibid at 32.

338 |CISS ibid at 13.
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sovereignty, human rights and intervention than the pluralists would admit t0.3% As I have
suggested, however, skepticism and mistrust of the West still remains a compelling impediment
to unified action — Syria in 2012 and onward being a tragic example. Several Security Council

Resolutions to intervene in Syria have been blocked by Russia and China.

Both Wheeler and the ICISS rely on the traditional ‘just war’ framework for their arguments in
favor of humanitarian intervention. While Wheeler suggests adherence to universally applicable
moral rules is more acceptable than the ‘particularist, case-based’ reasoning that provided the
groundwork for early modern just war tradition, Welsh suggests the just war reasoning is still the
most useful approach for deciding what is the moral way to deter a war and when humanitarian
intervention is required. As such, it remains a vital resource for those who wish to legitimate the
use of force for humanitarian purposes. **° The manner in which Just War Theory can be applied
to an intervention is explored in Chapter Nine as a methodology for determining the legitimacy

of the Libyan intervention in 2011 with regard to the Responsibility to Protect.

The Security Council authorization of Kosovo after the fact suggests to some that ad hoc
‘coalitions of the willing’ acting without UN endorsement can be deemed legitimate 3*! but the
ICISS, Chesterman (2001) and myself agree that developing a consensus on military
intervention involves the full collective mechanisms of the UN. While this is a very difficult
task and perhaps one of the major impediments to the implementation of the Responsibility to
Protect, | feel strongly that it is advisable. The objective becomes not to find alternatives to the
Security Council as a source of authority, but to make the Security Council work much better

than it has. The historical basis of the veto as well as some ways in which the Council could be

33% Wheeler 2000 supra note 298.
340 Welsh 2001 supra note 195 at 514.
341 Welsh 2001 ibid at 515.
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improved is considered in the thesis along with the concern that unilateral actions can threaten

the legitimacy of international law itself.

Although the veto exists for valid historical reasons, the fact that the Permanent Five have veto
power and can block intervention and other UN actions for narrow political reasons is obviously
a prohibiting factor in cases of possible implementation of the responsibility principle.®*? Today,
of course, the Security Council is viewed by some states as unrepresentative and a poor proxy for
‘international will.” 3 A “code of conduct’ for the use of the veto could possibly help to resolve

the problem.

Welsh suggests one of the important alternatives would be unilateral action, based on the
expectation that it can be more timely and effective, especially if undertaken by a regional
power with the right mix of knowledge and capability. Interventions from the Cold War period —
Tanzania in Uganda, India in East Pakistan, and Vietnam in Cambodia — would support this
view. Even where UN Security Council authorization has been given, it is clear in these cases
that UN action would have been unlikely without the strong nation taking the lead.3* It is
unlikely, however, in my view that unilateral action is a satisfactory solution, given the concerns
of some states who are already extremely wary of the Responsibility to Protect and of
imperialism and/or colonialism. Such action, without the consent of the state concerned, will

only exacerbate the tensions.

The next chapter addresses moral behaviour and moral philosophy as underlying values and

ethical principle among nations, cultures and religions. It emphasizes the necessity for common

342 See Romeo Dallaire, and the Will to Intervene http://www.usip.org/events/mobilizing-the-will-intervene
343 For more on the contingent nature of Security Council authority, see Hurd, lan “Legitimacy, Power, and the
Symbolic Life of the UN Security Council”, (2002) 8(1) Global Governance 35-5[Hurd 2002].

344 \Welsh 2001 supra note 195.
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moral principles as opposed to actions in the international community taken by states in their
own self-interest which emphasize their sovereignty rights as opposed to their responsibilities. It
suggests that the achievement of a coherent system of conventions has in some ways already

been accomplished in the human rights legal framework and provides examples of foreign policy

where such ideals can be found.
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Chapter Four: The Place of Morality

Humanitarian intervention has become “perhaps the most dramatic
example of the new power of morality in international affairs.”34

This chapter focusses on what can be unpinned as universal or common principles in human
rights and the Responsibility to Protect, and what lies beneath these principles in the way of
moral values and ethical principles. The thesis itself seeks to uncover shared values across the
globe. Rather than pluralist arguments focussing on our differences it focuses on common moral
principles and lays the groundwork for what can be shared by states. It suggests that only
common expectations about appropriate behavior can bring about shared actions at the
international level. It further looks at some common elements of foreign policy as an example of
shared principles. One of the roots of moral values lie in religious belief and this chapter
comments on the commonalities between world religions. It also takes the opportunity to
introduce NGOs as another set of players beyond the state and how they support the moral

principles which engage those in favor of the Responsibility to Protect.

With the Responsibility to Protect in place, it is my intention to look more closely at how
morality influences the way that actors respond to the prospect of the application of the principle
to a crisis situation. In the absence of hard law, the perspectives, constructs, values and/or
interest of the actors play a significant role in the decisions that are being made to protect
civilians in crimes against humanity. One of the more influential legal and moral drivers are the
NGOs and civil society which will be discussed in Chapter Eight with regard to the history and

development of the Responsibility to Protect. Individuals and organizations are pursued in

345 see Leslie H,Gelb, Justine A. Rosenthal, ‘The Rise of Ethics in Foreign Policy — Reaching a Values Consensus,”
Foreign Affairs, 82/3 (2003): 2-7 In Chapter 12, MacDonald, Patman and Mason-Parker 2007 [Gelb and
Rosenthal 2003].
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greater depth through individual interviews with major founders along with testimonies of
members of Nongovernmental Organizations. The important point is that Canadian and other
NGO groups have been playing an important role through soft power, moral suasion and norm
entrepreneurship and constructing and popularizing the moral and legal premises of new

international norms regarding human security.34

In terms of expanding on the norms and enhancing the dialogue around the Responsibility to
Protect, Canadian Nongovernmental Organizations have promoted several initiatives, policies
and strategies to incorporate the foundations of the Responsibility to Protect into their doctrines
and practices. Included in their work are the numerous workshops and papers that have been
done since the release of the original report. We will see more of their efforts and views in the
analysis of the interviews in Chapter Eight. Before delving into these interviews, it is useful to

explore further the moral system that supports the tenets of the Responsibility to Protect.
l. Morality, values, ethics, universal principles

Moral concerns have often been referred to in this document as an *alternative to state self-
interest” and | would like at this point to expand on what is meant by ‘moral concerns’. The
following section addresses the dichotomy between state interest and moral principles as it is
often seen in the literature and as it plays out in political action. The distinction between
morality and self-interest is an important one since my argument is that for the Responsibility to
Protect to be successful in intervention decisions as soft law, moral objectives must pay a greater

role than the self-interest of states. While some of the literature attempts to tie the two together -

346 Maclean, Black, and Shaw 2005 supra note 55 at 60.
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moral values and self-interest — from my point of view these efforts are generally weak and

unconvincing.

After WWII human rights, as well as the sovereignty of nations, became a central concern when
human beings began to be considered in their own right and not just as citizens of a state. The
Universal Declaration of Human Rights (UDHR), which was approved by the General Assembly
of the UN in 1948, was concerned with people everywhere. Article 1 of UDHR declares that:
"All human beings are born free and equal in dignity and rights.” This moral position is
reflected clearly in the recent Report of Secretary General’s High Level Panel on Threat,

Challenges and Change (2004).3%

The successive humanitarian disasters in Somalia, Bosnia, Herzgovina, Rwanda, Kosovo
and now Darfur, Sudan, have concentrated attention not on the immunities of sovereign
governments but their responsibilities, both to their own people and the wider
international community. 34

There is a growing recognition that the issue is not the ‘right to non-intervention’ of any state,
but the moral and legal responsibility to protect in every state when it comes to people suffering

from catastrophe.

And there is a growing acceptance that while sovereign governments have the primary
responsibility to protect their own citizens from such catastrophes, when they are unable
or unwilling to do so their responsibility should be taken up by the wider international
community — with it spanning a continuum involving prevention, response to violence, if
necessary, and rebuilding shattered societies.3*°

Possible use of collective action under Chapter VII of the UN Charter suggests it is in our

interest to act ethically, and to account to ourselves and others. Here self-interest and ethics can

347 « A more secure world: Our Shared Responsibility” Report of Secretary General’s High Level Panel on Threat,
Challenges and Change United Nations 2004.

348 Mark Amstutz, International Ethics: Concepts, Theories and Cases in Global Politics Roman & Littlefield,
(2005), at 2 in Chapter 7 “How to be Good: Morality in Japan’s and Germany’s Foreign Policy”, Dirk Nabers in
Macdonald, Patman and Mason-Parker supra note 102 at 117.

349 See UN World Summit Outcome document 2005 supra note 69.
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be made to coincide, but where states are perceived to be acting in their self-interest only (as

historically has been the priority) human rights can easily be trampled upon.

Notwithstanding the different views across countries over what constitutes ethical behavior, the
question then becomes whether ethical norms can come to be shared by states. The logic of
appropriateness, constructivism and structuralism, which will be explored in Chapter Five, say
they can. This would represent a set of “shared expectations about appropriate social behavior
that is held by some communities of actors.”3° A further question is whether ethical views can
be shared at the international level and my argument is that universal norms have been
established in the past by the international community and the Responsibility to Protect has been

designed to further such norms in an ethical system built on individual human rights.

There needs to be a better understanding of the role ethics can and should play in deliberations
about policy choices, and especially about the impact of foreign policies ultimately decided upon

in the case of human crises. *** Ethics may be defined as:

a complete and coherent system of convictions, values and ideas that provides a grid
within which certain sorts of actions can be classified as evil, and so to be avoided, while
other sorts of actions can be classified as good, and so to be tolerated or even pursued.®®?

The achievement of such a coherent system of convictions at the world level is immensely
challenging due to cultural differences, however, but not necessarily impossible. Even ancient
laws and treaties have been designed to impede or bring aggression to an end. There are also
laws that support peace, cooperation and justice between states (jus gentium) and laws that

protect the rights of the individual.

350 Martha Finnemore, and Kathy Sikkink, “International Norm Dynamics and Political Change” (1998) vol. 52
International Organization, at 887 supra note 37.

351 Richard V Allen in MacDonald, Patman and Mason-Parker 2007. 2007 supra note 102at 185.

352 peter J. Haas, Morality after Auschwitz: The radical challenge of the Nazi Ethic (Philadelphia, Pa. 1992) in
Macdonald and Patman, 2007 supra note 102 at 3.

111

www.manaraa.com



However, there are those who disagree with the possibility of the development of universal
norms or rules in the international environment; e.g. Krasner (2009). According to Krasner, the
norms and rules of any international institutional system, including the sovereign state system,
will always be subject to challenge and controversy because of certain logical contradictions; e.g.
the lack of institutional authority for resolving conflicts, unequal power among principal actors,
and differing incentives confronting individual actors, notably states. He argues that in the
international environment actions will not closely conform to any given set of norms.** In terms
of theory, then, this places him very much into the realist school which suggests the

improbability, if not the impossibility, of uniformity and/or universal agreements.

What does this mean for the principle of the Responsibility to Protect? Will sovereignty issues
always conflict with humanitarian purpose and are there other aspects of states that also
contribute to this conflict? This represents a key question of the thesis: Do we conclude, as
Krasner does, that the lack of an authoritative structure, the power imbalance, and differing state
incentives make it 'impossible’ for the Responsibility to Protect principle to be firmly upheld? |
have acknowledged there are impediments to its development as a legal norm, and indeed the
objective of the thesis is to explore these impediments, but ultimately | argue that there are
countervailing possibilities for cooperation and universal norms, some of which have already
been established in the domain of human rights (in spite of the continuing controversy over some
of them). In other words, while there are serious challenges to the Responsibility to Protect’s
implementation in its soft law form, these challenges are not insurmountable. The norm follows

a universal theme in accordance with human rights principles which have already become law.

353 Krasner 2009 supra note 96.
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Nongovernmental organizations, as referred to above, have capitalized upon this as the norm

evolves.

In the introduction to their book, Macdonald, Parker and Patman define foreign policy as “the
area of politics that seeks to bridge the boundary between the nation state and its international
environment:” 34 It consists of independent actors (usually the state) and other actors in the
international arena where they have limited control, as opposed to the domestic arena. Foreign
policy also can mean ‘no action,” such as in the case of Rwanda, which provided a strong

incentive to develop a mechanism for states to respond to situations of human atrocity.

Phil Goff refers to moral principles as "... soft thinking which has no place in the real world.”*%®
Other arguments are made by realists who argue that ethics and the behaviour of nations have not
much in common since the business of the nation is to defend itself and maximize its power. In
addition, differences in culture, religion and other hurdles are too great to be shared in such a
way that could lead to a single set of ethics strong enough to maintain or manage the world’s
order which is needed for the Responsibility to Protect to be enacted.®*® On the other hand,
Robin Cook, British Foreign Secretary, 12 May 1997, like myself, places the ethical dimension

of foreign policy in the human rights context.®’

In the first instance, the role of the sovereign state is to provide for the wellbeing and security of
its people. 1 believe we can all agree that genocide and human rights atrocities must not be
allowed to develop. Fortunately, there have been leaders with a vision beyond their own

including but not restricted to Lloyd Axworthy. For example, Roosevelt in the US Congress on

354 MacDonald and Patman and Betty Mason-parker, 2007 supra note 102 at 2.
3% MacDonald and Patman and Betty Mason-parker Chapter 12 The Ethics of Foreign Policy in M, P, and M-P 2007

ibid at 197.
356 Chapter 12 MacDonald and Patman 2007 ibid at 191.
357 Robin Cook, “British Foreign Policy,” Mission Statement, 12 May 1997.
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1 March 1945 states that “The structure of World Peace cannot be the work of one man, or one
party, or one nation. It must be a peace which rests on the cooperative effort of the whole
world.”®®  Such norms in fact lie beneath the development of the principles of human rights.
Other substantive agreements include: the six core Human Rights International Treaties; the
Kyoto Protocol on Climate Change; arms control treaties; the War Crimes tribunal; and, the
International Criminal Court (ICC).**® This would suggest, in favour of those who argue for a
universal norm (or norms), the possibilities that may arise from strong efforts to conquer the
obstacle of “difference.” Success may include long term interest. New Zealand Foreign policy
states, for example, that long term security lies in a world of ethically-based rules. A

commitment to resolve conflicts can indeed be worth striving for.pr3®

While some argue politics is morally neutral, it seems that the era of globalization is bringing
ethics to the forefront of our minds and its influence in foreign policy agendas is increasingly
apparent. As we are faced with disparities between worlds as well as extreme situations of
human suffering at the hands of others, moral suasion becomes particularly important. We are
seriously challenged by a globalized world where many still try to reach state-centric solutions to
its problems. The concept of national security is still present in foreign policy, but it may be
anticipated that as the world in some ways becomes smaller, the notion of national interest will
have to be altered to address the moral concerns or norms of an increasingly interconnected

world.361

358 Chapter 12 2007 ibid at 198.
359 Chapter 12 2007 ibid at 199.
360 Chapter 12 2007 ibid at 202.
%1 Conclusion, MacDonald and Patman and Betty Mason-parker 2007 supra note 102.
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Lepard and Hoffman have studied the role of religion in international law and principles, and
claim that the ethical framework for humanitarian intervention can be found in the world’s
religious traditions, and not only in those of the West.3%? Lepard categorizes the ethical principles
from a number of world religions, including Christianity, Bahai faith, Islam, Judaism, Buddhism,
Confucianism and Chinese ‘folk’ religions and illustrates how these principles and the law that
exists in the UN Charter and international law have some congruence. He shows how some of
the principles of human rights can be found in religious texts such as the Bhagavad Gita,
Buddhist scriptures, Confucius, the Qur’an, Baha’i writing, as well as the Declaration of Human
Rights and the UN Charter.®%® This suggests that some of these texts share common principles

in terms of ethics and human rights and that these worlds are not necessarily so far apart.

In Lepard’s view there are signs, such as an increasing acceptance of ethics in international
relations, of interdependence, of the positive role religion can play in influencing international
law, and of the promotion of moral education and democratic leadership that suggests that
humanitarian intervention is being rethought.®%* States do sometimes behave in ways contrary to
human rights principles, commit war crimes and promulgate human atrocities and other states are
often unwilling to commit resources to their responsibility to protect civilians in these
circumstances. The purpose of the Responsibility to Protect is to eradicate this type of

behaviour.

Lepard ultimately expresses the need for ethical principles in the policies of government leaders.

The difference (according to Hoffman) in Lepard’s approach from the ICISS is that Lepard looks

362 Document: — Brian Lepard “Rethinking Human Intervention: A Fresh Legal Approach Based on Fundamental
Ethical Principles in International Law and World Religions” (2002) Ethics and International Affairs. New York:
Based on Fundamental Ethical Principles in International Law and World Religions, (University Park: The
Pennsylvania State University Press, 2002) 528 pp. [Lepard 2002].

363 |_epard 2002 ibid at 167.
364 Welsh 2001 supra note 195 at 504.
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to ethical and religious principles for answers, whereas the 1CISS looks at the possible political
compromises that may be achieved.®® | would suggest that both as well as its political legality
must be considered in any attempt to endorse the Responsibility to Protect which in itself
involves a moral principle but also requires political cooperation. In the long run, negotiations
take place. Unfortunately, in an examination of the history of the Responsibility to Protect, one
discovers it was just as the Commission’s work on the Responsibility to Protect was coming
forward that the terrorist attacks of September 11 took place and attention was drawn away from
the ICISS’s efforts to develop a new consensus on humanitarian intervention. In fact, the
Commission itself tried to draw distinctions between two different kinds of military action: one
that may be regarded as an act of self-defence designed to respond to terrorist attacks in one’s
own state; while the other is military action in another state for humanitarian protection

purposes. 3¢

Hoffman (2006) suggests that the post 9/11 climate left little room for ethical grounding in
humanitarian intervention, and it is evident that much of the focus in contemporary security
policy is on the threat of terrorism. Nevertheless, there are situations and will continue to be
situations where mass murder and war crimes scream out for attention and a legal and moral

principle to counteract such a situation is essential.

1. States' Perspectives

States in fact do frequently include in their foreign policies some form of moral imperative - at

the minimum responsibility to their own citizens. Examples of policy are offered below of how

365 |_epard 2002 supra note 362; Hofmann, Claudia “Engaging Non-State Armed Groups in Humanitarian Action:
13(3) Sept. 2006 International Peacekeeping, 196-409.
366 |CISS supra note 6 at viii-ix.
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moral principles sometimes do enter into foreign policy. The examples also show, unfortunately,
how such policies are sometimes perceived by outsiders. For example, while the US purports to
be a ‘good’ or moral country, this by no means is accepted whole heartedly by others. David
Macdonald tells us that American policies are often based on their notion of America as a ‘good
country’ with good values, which leads them to the conclusion that their policies must be good.
States like the United States, however, are capable of creating a heightened positive illusion of
themselves. Joseph Nye cautions that moral values and ideas are good, but they can be used to
mislead. Recent claims of exceptionalism with respect to moral values in the West since 9/11
demonstrate for some the existence of American self-righteousness and a sense of moral
superiority.37

Japan provides an example of one of the Asian countries where it has been suggested their values
do not necessarily correspond with those of the West.3% In 1993, the ASEAN Ministers met in
Singapore and discussed their approaches to human rights standards. The overall feeling was
that they differed from those of the West. According to the ASEAN Ministers, human rights,
environmental protection and humanitarian intervention were of less importance than economic
and security concerns. According to Simon Tay, “Ethical concerns regarding foreign affairs took
second place to realist and state-centred concerns.” 3° This type of divergence can be an
important reason for states to be unable to come to a universal agreement in the Security Council

when a Responsibility to Protect motion is put forward for a country where extreme human

367 David B. MacDonald, in Macdonald, Patman and Mason-Parker. P Chapter One — Exceptionalism, the Holocaust
and American Foreign Policy supra note 102. See also President Putin's letter concerning President Obama's speech
on Syria in The New York Times, Sept. 11, p. 1.

368 Chapter 7, Macdonald, Patman and Mason-Parker 2007 ibid Yet the security policy of Japan has appeared in
Avrticle 9 of the Japanese constitution since WWII and includes a ‘No War’ clause which renounces the right of the
Japanese people and the Nation to threaten the use of force as a means of settling international disputes.

369 Chapter 8 “Interdependence, States and Community: Ethical Concerns and Foreign Policy in Asean” Simon S.C.
Tay in Macdonald, Patman and Mason-Parker 2007 supra note 102 at136.
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rights atrocities are taking place. In such cases, the role of the international community must be
to speak forcefully in support of human protection obligations and duties already agreed to and
for Security Council members to act accordingly (something that is critically needed in the

Syrian conflict with close to 200,000 deaths).

On the more encouraging side, Tay tells us that members of the Asia-Pacific region are working
to integrate highly diverse cultures into one coherent voice.®”® Nevertheless, both are influenced
by their domestic and regional security policies and the ASEAN does have a historical tendency
to perceive ‘interdependence’ as a euphemism for ‘interference.’3* But states are not the only
players in this arena. As noted earlier there are other important players — the norm entrepreneurs
and nongovernmental actors - that must be recognized and understood and who have become
increasingly important in furthering ethical and legal principles such as and including the

Responsibility to Protect.
I11.  Making Moral Decisions

This bring us again to the question of the ability of international actors, whether they are states or
non-states or a cooperative of both, to come to moral decisions at the international or
transnational levels. Decisions at those levels are influenced, | would argue, by certain moral
and legal issues such as trust, justice, peace, and liberty as well as sovereignty, self-
determination and identity. Fear and mistrust among states with relative power and political and
cultural differences interfere with attempts by the international community to come to a
consensus on the humanitarian principle of protection, seen to some as ‘interference.” The key to

success of the Responsibility to Protect lies partly in the development of trust between the parties

370 Chapter 12, Macdonald, Patman and Mason-Parker 2007 ibid at 202.
871 “Conclusion,” Macdonald, Patman and Mason-Parker 2007 ibid at 239.
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and with powerful states who are prepared to work at it. However, powerful states may have
their own factions within that favor one side or the other, making it difficult for them to come to
any agreements. Agreements must be acceptable not only to the parties involved but to the
society at large.3’? This is where we will see that nongovernmental actors in the transnational
environment have become an important driving force for universal principles. We shall also see

the need for strengthening the Responsibility to Protect legal status.

Buchanan’s work supports my own argument in that it articulates a systematic vision of an
international legal system grounded in the commitment to justice for all persons.3”® My thesis
asks about the desirability as well as the feasibility of such a system and whether the vision may
be more of a utopian one than one of any political substance. It concludes that actors in the
international milieu can make decisions on the basis of moral principles and soft law that exists
and have been agreed upon rather than solely on the basis of self-interest. It provides an example
in the case of Libya in Chapter Nine where in fact they have done so. Furthermore, for the
Responsibility to Protect to be effective and to evolve further they must continue to do so. |
come back to Buchanan who provides a probing exploration of the moral issues involved in
disputes about secession, ethno-national conflict, and the right of self-determination, human
rights, and the legitimacy of the international legal system itself and argues that the international
legal system should make justice, not simply peace, among states a primary goal. Buchanan
ultimately rejects the view that it is permissible for a state to conduct its foreign policies

exclusively according to what is in the *national interest.’

372 Senator George J Mitchell. Peacemaking: The Interaction of Law, Politics and Diplomacy American Society of
International Law Proceedings Heinlein 173.

373 Allen Buchanan, Justice, Legitimacy, and Self-Determination: moral foundations for International Law (Oxford
University Press: 2003) [Buchanan 2003].
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The next chapter, Chapter Five, offers a look at the Responsibility to Protect from a theoretical
perspective, particularly focussing on the place of morality, ethics, universal principles and
idealism as opposed to realist notions of the state as acting in its own self-interest. In an
environment of humanitarian principles, actions of states taken in their own self-interest as well
as fears of neocolonialist and imperial motivations serve to stultify international cooperation
geared toward the protection of civilians and frustrate the needed cooperation between nations.
Along with realists who see actors as only acting in their self-interest are those who support
Third World Approaches to International Law (TWAIL). Their basic mistrust of international
law and its colonial underpinnings lead some to reject the Responsibility to Protect altogether.
Other theoretical perspectives are discussed from international relations (institutional and liberal
theorists), political science, and law perspectives as they reflect on the way in which the
principle is approached and understood and serve to either support or undermine the application

of the principle.

The negative views bring us back to the global context and historical precedents and how
realpolitik has served to allow millions to die in Bosnia, Rwanda and the Congo while the world
sat by. This opens the door to consideration of governance and the change in relations between
government networks and transnational networks as they have been evolving and the tensions
arising between state sovereignty and collaborative nongovernmental systems in ‘a new world

order.’
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Chapter Five: Discussion and Critique of Theoretical
Perspectives Underlying the Implementation
of the Responsibility to Protect

l. Introduction

Given the depth of the ethical support for the Responsibility to Protect, and the range of NGOs
that have gathered around its banner, what are the theoretical perspectives that influence the way
in which we may analyse the Responsibility to Protect situations, and how do these perspectives
stand up to critical analysis? Because international law is largely created by the actions of states
and their organizations, there is inevitably a strong relationship between international relations
and international law. One sees the development of theories based on social policy and
international relations/politics, theories of critical legal studies as well as theories developed in
response to oppressed aspects of international law. All of these theories raise important voices,
while only a few will be discussed here briefly to provide an understanding of the international
law landscape. What is important is the extent to which theory becomes crucial not only in
dictating the direction of the law but the set of politics that is intrinsic to it. In part this is due to
the fact that “the ideology adhered to by a state or group of states influence their approach to
international relations in turn or ‘state practice,” [and] assists in the development of custom,

which itself leads to the creation of international law.”3"*

The theoretical perspectives considered here include actor-oriented approaches such as realism
and the logic of consequences and structuralist or institutionalist approaches such as idealism,

liberalism, the logic of appropriateness and constructivism. The differences between these

374 Gideon Boas, Public International Law/Contemporary Principles and Perspectives (Cheltenham, UK: Edward
Elgam Publishing L imited, 2012) at 18.
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theories are based on two fundamental approaches: an actor-oriented approach, as in the case of
realism and the logic of consequences; and, institutional or structural approaches as in the case of
idealism, liberalism, constructivism and the logic of appropriateness. The critique will
comment on the arguments of actor-oriented approaches which view the current international
system as anarchic with individual states acting as sovereigns in their own self-interest, and
structuralists who view the structure to have been built by social practice and social action. 37
Structuralist approaches are therefore not only more helpful in supporting universal principles,
including the Responsibility to Protect, they are the most compelling. It is these structuralist
approaches that bear the most weight in the analysis of the Responsibility to Protect and its focus
on values, morality and ethics in the form of universal principles rather than power politics and

the self-interest of states.

To clarify these differences, | have included a diagram in Figure 1 that distinguishes between the
two basic schools of thought; i.e. individual actor oriented versus structurally or socially oriented
theories. Aspects of both, however, can in fact be seen in the behaviour of those involved in the
Responsibility to Protect discussions. As a result, both are described in some detail.
Nevertheless, | will show how the structural approaches are more likely to support universal
principles at the international level and provide better explanations for how the Responsibility to
Protect has emerged and ought to be applied. | do not accept that actor-oriented approaches are
the only possible explanations for action at the international level, and this will be demonstrated
in Chapter Nine when we see the implementation of the Responsibility to Protect in the case of

Libya.

375 See Thomas J. Biersteker and Cynthia Weber, eds. State Sovereignty as Social Construct (Cambridge:
Cambridge University Press, 1996) [Biersteker and Weber 1996].
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Table 1: Relevant Theoretical Approaches

Actor Oriented Approaches Institutional or Structuralist Approaches
Realism, neorealism Constructivism, liberalism, idealism
Power politics and state self-interest Universal principles and moral and ethical
value systems
Logic of consequences Logic of appropriateness

I. Theoretical Perspectives
1.1  Realism

Realists treat states as the principal actors in international politics. These actors interact in the
absence of any central government which is expected to keep peace or enforce agreements.
Power or power differences are usually identified as the main explanatory factors and realists
concentrate on interactions among major powers and on matters of war and peace rather than on
related, secondary issues such as human rights. 3¢ While they do not ignore the place of
international cooperation and international law, they assume states will cooperate of their own
volition solely when it is in their interest to do so. Quite frequently the interests of more
powerful states dictate the way in which cooperation takes place. In fact, from their viewpoint,
international rules and institutions have little effect on state behavior.3’’ Realism became the
dominant framework during the Cold War and realists were skeptical about any idea of world

peace. The “Will for power’ dominated the *Will for good.” The world was seen as an

376 Steven R. Ratner, and Anne Marie Slaughter “The Methods of International Law” (2004) Vol. 93:361 The
American Journal of International Law at 364.
377 Anne-Marie Slaughter, edited with Steven Ratner, 2004 ibid at 365
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anarchical international system driven by self-interested nations.®”® Realism holds that states
live in an anarchical system without a central governing authority. War, conflict and competition
are natural outcomes to this state. While cooperation is rare and likely to give way to the
exigencies of national interest, self-help and self-interest dominate and so it is necessary to
maintain a balance of power between states.3”® If all states act according to these interests we
are left with a troubling view of international law. The likelihood of cooperation and positive-

sum actions becomes very low.380

Neorealism and neoliberalism deploy a logic of consequences, with states conceptualized as
rational, autonomous actors. E.H. Carr and the realists reject values, morality and ethics in favor
of facts, power and politics. (In Canada, the following politicians may be considered as realists:
Brian Mulroney, Mike Harris, Ralph Klein, Steven Harper; and in Britain, Margaret Thatcher).
According to MacDonald, Parker and Patman, “The UN at its core was based far more on great
power politics than on universal principles.”®8! This position is supported by Krasner who favors
actor-oriented theories, and realism based on power and interest governing the interactions

among states as opposed to institutional, structuralist or constructivist approaches.

How far should we go with this realist perspective? There is no doubt states do act in their self-
interest — but does this dominate all actions at the international level? Realists are skeptical of
humanitarian action, seeing the self-interest and imperialism of the Western World in the
Responsibility to Protect norm. If we take this position to its logical conclusion, the international

community will never act in the face of humanitarian crises unless the action concurs strictly

378 Introduction to Macdonald, Patman and Mason-Parker 2007 supra note 102 at 6.

879 K. Waltz, Theory of International Politics (Reading, Ma. 1979) Chapter 8, Macdonald, Patman and Mason-
Parker 2007 ibid at 143.

380 Anne Marie Slaughter, International Law in a World of Liberal States (1995) 6 European Journal of International
Law, at 503.

381 Introduction to MacDonald, Patman and Mason-Parker 2007 supra note 102 at 5.
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with the self-interest of independent states. Krasner, unlike myself, is not persuaded by
constructivist arguments and does not agree that there is a set of norms and values that is shared
by all participants in the international sphere.3®? However, Krasner does recognize that with the
EU, for example, member states have used their international legal sovereignty, which gives
them the right to voluntarily enter into any agreement they choose, to forego their domestic
autonomy and create supranational institutions such as the European Court of Justice and the
European Central Bank. As a result, member states can be bound by a decision such as the
Responsibility to Protect with which they do not agree. In doing so, the state has permitted itself
to be subjected to an external authority where certain norms and rules, such as those of the UN,
will predominate without the power of enforcement. | suggest it is these rules - based on
altruistic principles beyond the self-interest of states - that have allowed states to develop laws in

the protection of human rights at home and abroad.

Nevertheless, in spite of the creation of these institutions, Krasner argues disagreements about
norms are determined by the power and interest of actors, rather than through discourse. In
addition, in the international system actors differ on their understanding of appropriate norms
and there is no authoritative structure to resolve these differences. This permits power and
material interests to become the most important determinants of action. Norms in the
international system are weaker than domestic ones and therefore domestic norms and interests
dominate. One exception might occur in post conflict situations where states are often highly
dependent on international assistance.®®2 While the thesis shows how the self-interest of states
can act as an impediment to the implementation of the Responsibility to Protect, there is no

evidence that this must be the case in the face of atrocities. | am much more in favor of

382 Krasner 2009 supra note 96.
383 Krasner 2009 ibid at 12.
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arguments such as those posed by liberals and constructivists who reject realism and states as

solely acting in their own self-interest with an over reliance on power dynamics.
1.2 Liberalism

Liberal theorists hope to transcend anarchy and conflict in the international arena, arguing that
“human nature is manageable and that order, justice and freedom can be achieved through the
creation of the right economic conditions and institutional mechanisms.”*¥* They hold a post-
Cold War belief in the ability of democracy to prevail. Along with other interdependencies,
“Liberal institutionalism” suggests institutions, regimes and norms of conduct and regulation
create stability. Therefore, the liberal tradition fosters the creation of ethical norms and

regulation.

“Transnational liberals” highlight the activities of private individuals and groups across national
boundaries and presume interest groups independently help to develop international rules and
institutions. Transnational liberals therefore disagree that law creation is limited to states.3%
Transnational liberals would therefore see the non-state actors or advocacy groups involved with
the Responsibility to Protect as instrumental in developing new norms and new laws, either
independently or in correspondence with states. In my view, Transnational liberalism provides a
persuasive explanation of the way in which a norm such as the Responsibility to Protect is

created, grows and is given recognition by social actors.

384 R, Latham, “The Liberal Moment; Modernity, Security and the Making of Post War International Order” (New
York, 1997 p. 34]. Chapter 8, in Macdonald, Patman and Mason-Parker 2007 supra note 102 at 143.
385 Ratner and Slaughter 2004 supra note 376 at 367.
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1.3 Constructivism and International Society

Key tenets of constructivism can be found in the work of mainstream international political
science theorists in the 1950s.%% “Constructivist” theorists also reject rationalist explanations
that claim that states or o